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No. 6752 


Lewis Saltz and S. Thomas Saltz, Appellants, 

v. 

Saltz Brothers, Ixc., a Corporation, Appellee. 


BRIEF FOR APPELLANTS 


Statement of Facts 

This is an appeal from an order of the District 
Court of the United States for the District of Colum¬ 
bia sitting- as an Equity Court enjoining appellants 
from conducting or attempting to conduct the business 
of appellee Saltz Brothers, Inc., and from interfering 
with said business and from taking into their posses¬ 
sion or removing from the possession of appellee] any 
of its assets, and further ordering an accounting by 
the appellants to appellee in respect to funds of appel¬ 
lee expended for personal use or otherwise misapplied 
to the detriment of appellee. (R. p. 98.) 

The facts relevant to a decision upon the issues 
made by this appeal, based upon the facts admitted in 
the pleading and the undisputed testimony are as fol¬ 
lows : 
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Appellee was a corporation organized and incorpo¬ 
rated under the laws of the State of Connecticut in 
1929, for the purpose of conducting a retail business 
in men’s clothing and furnishings, with its principal 
office located in the town of Xew Haven, State of Con¬ 
necticut. (R. p. 1.) The place at which its only busi¬ 
ness in fact is conducted and where its entire assets 


are located is at 1341 F Street, Northwest, Washing¬ 
ton, I). C.i (R. p. 8.) Its entire authorized capital 
slock is $125,000.00, divided into 1,000 shares of com¬ 
mon stock , of the par value of $100.00 each, and 250 
shares of six per cent cumulative, non-voting pre¬ 
ferred stock of the par value of $100.00 per share. 
(R. pp. 86^ 89.) Of this amount 835 shares of com¬ 
mon stock are outstanding and 200 shares of pre¬ 
ferred stock. (R. p. 93.) The facts attending the is¬ 


suance of the aforesaid 


stock are as follows: 


There were originally issued 400 shares of common 
stock, 200 shares to D. T. Langrock or his nominees, 
and 100 shares each to appellants. (R. p. 87.) There¬ 


after an additional 250 shares of common stock were 


issued to I). T. Langrock, 125 shares of which appel¬ 
lants contracted to purchcase and gave their note to 
the said Langrock in the sum of $12,500.00 in pay¬ 
ment therefor, which note was not paid at maturity. 
(R. p. 89.) Appellants claim the time of payment was 
extended. (R. pp. 132, 133.) Payments on account of 
interest thereon have been made for approximately 
2% years.! (R. p. 89.) There were subsequently is¬ 
sued 150 shares of appellee’s common stock, 75 shares 
to D. T. Langrock and 37VL> shares each to appellants, 
for which they gave appellee their note in the amount 
of $7,500.00, upon which a balance of approximately 
$3,600.00 is still owing. (R. p. 89.) On September 17, 
1931, the capital stock of the corporation was in¬ 
creased in the manner provided by law by providing 
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for the issue of 250 shares of preferred stock. (R. p. 
89.) Of this authorized preferred stock, the Lang- 
rock Clothing Company in settlement of an aclcount 
owed it by appellee accepted 200 shares, and 35 sjhares 
of common stock. (R. p. 90.) By a subsequent algree- 
ment appellee agreed to repurchase the aforesaid 
common and preferred stock which had been issued to 
the Langrock Clothing Company, and which had, 
about March of 1934, been assigned by the Langrock 
Clothing Company to W. Stursburg-Schell & (Com¬ 
pany in a financial adjustment, and the saicj W. 
Stursburg-Schell & Company then and now is the 
owner of said stock although not of record on the 
books of the corporation. (R. pp. 90, 91.) Payments 
on the repurchase were made by appellee until jTune 
19, 1935, and the amount due has been curtailed from 
$23,500.00, representing 200 of the preferred s|tock, 
and 35 shares of common stock, to about $9,200.00. 
(R. p. 90.) An agreement was made that the 35 
shares of common stock would be the first stock to be 
retired under the repurchase agreement (R. p. 127), so 
that at the time of the controversy involved herein, 
of the voting stock in the corporation the respective 
interests were as follows: 

Owned absolutelv bv D. T. Langrock. . 400 shares 
In name of Langrock but under pur¬ 
chase agreement to appellants.125 shares 

Of record in the name of appellants and 

owned absolutely by them.275 shares 

Of record in the name of Langrock 
Clothing Company but owned by W. 
Stursburg-Schell & Company and 
subject to retirement by reason of 
payments made but not actually re¬ 
tired and cancelled. 35 shares 

The by-laws of the corporation provided that an¬ 
nual meetings of the stockholders for the electioij of 
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directors should be held each year upon the call of the 
president at a date to be fixed by him within thirty 
days from the thirty-first of July (R. pp. 23, 134); 
that the principal office of the corporation at which 
said stockholders ’ meetings should be held was 129 
Church Street, New Haven, Connecticut. (R. pp. 145, 
134.) Prior to the stockholders’ meetings involved in 
this appeal and held in 1935, only two previous stock¬ 
holders’ meetings had been held, both at 129 Church 
Street, New Haven (R. pp. 145, 147), one an organiza¬ 
tion meeting and another a meeting for the purpose of 
authorizing the issuance of preferred stock. Various 
directors’ meetings at which appellants had been pres¬ 
ent were held at 65 Whitney Avenue. (R. p. 147.) 
There was no regular annual meeting of the stock¬ 
holders from 1929 down to February, 1935. (R. p. 

121 .) 

A statute of Connecticut provided that upon failure 
of a corporation to hold its annual meetings of stock¬ 
holders or to elect officers thereat, there being no other 
provisions of the charter, certificate of incorporation 
or by-laws , a special meeting may be called upon the 
neglect or refusal of the person whose duty it was to 
call such a meeting bv the holder of one-tenth of the 
total number of shares of the issued and outstanding 
capital stock. Appellant Lewis Saltz, prior to the 
challenged ouster in 1935, had been President of ap¬ 
pellee corporation, and appellant S. Thomas Saltz had 
been Vice-President and Secretary thereof. (R. p. 
123.) In addition, in July of 1929, appellee had en¬ 
tered into a written contract with appellants whereby 
appellants were employed for a period of five years 
from the date of the opening of appellee’s Washing¬ 
ton store to manage the establishment at a salary plus 
a bonus calculated upon the volume of appellee’s busi¬ 
ness. (R. p. 47, et seq.) The store was opened in 
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October, 1929 (R. p. 8), and this written contract of 
employment by its own limitations therefore expired 
in October of 1934. Subsequent to its expiration ap¬ 
pellants continued to conduct and operate the business 
of appellee. 

During the continuance of the employment contract 
and subsequent to its expiration, various differences 
arose between appellants and D. T. Langrock as| to 
the management of the business, the purchase of 
clothing, and payment of bonuses. (R. pp. Ill, 112.) 
On January 26, 1935, Langrock as holder of one-tehth 
of the issued and outstanding capital stock and in the 
face of appellants’ written protest and notice that ap¬ 
pellant S. Thomas Saltz was about to be operated 
upon for a double hernia (R. p. 124), which operation 
actually took place and incapacitated api)ellant for six 
weeks (R. pp. 133, 134), called, and held on February 
9, 1935, a stockholders’ meeting (R. pp. 120, 121), ^nd 
thereat elected to the board of directors himself, jhe 
sole owner of the Langrock Clothing Company; Rhb- 
ington, his brother-in-law, and a director of the La^ig- 
rock Clothing Company; Kellenberg, a director dnd 
vice-president of the Langrock Clothing Company; 
Emery, an assistant treasurer of the Langrock Cloth¬ 
ing Company, and appellant S. Thomas Saltz. (R. p. 
125.) Appellee corporation was under obligation by 
franchise agreement to purchase not less than eighty- 
five per cent of its clothing from the Langrock Cloth¬ 
ing Company. (R. p. 88.) Appellants were not pres¬ 
ent. Thereafter and upon the same date these direc¬ 
tors, with the exception of appellant S. Thomas Saltz, 
who was incapacitated as aforesaid, purported to 
elect Langrock as president and treasurer of appelfee 
corporation, Kellenberg as Vice-President, Rubingtbn 
as Secretary, and Emery as Assistant Secretary ajud 
Assistant Treasurer. A resolution was passed bu- 
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thorizing the President to select and hire a store man¬ 
ager, to dispense with the services of any and all em¬ 
ployees, and to take immediate possession and control 
of the corporation, its business and its property. (R. 
pp. 67, 74.) A demand was thereupon made by Lang- 
rock upon appellants for possession of the corpora¬ 
tion's business and assets, which was refused. (R. 
pp. 118, 119.) 

On June 19, 1935, appellants filed their bill against 
the corporation, Langrock and the Langrock Clothing 
Company, asking the appointment of a receiver for 
appellee. The bill was dismissed by the lower court 
and on appeal was reversed by this court (see Xo. 
6558) and is now pending on application for certiorari 
in the Supreme Court of the United States. 

On December 26, 1933, the corporate rights and 
franchises of appellee corporation had been forfeited 
as provided by the General Statutes of Connecticut, 
because of its defaults to file annual reports. (R. p. 
47.) Appellants had first knowledge of this default 
about May 3, 1935; that previously reports had been 
made out in Xew Haven and mailed to Washington 
for appellants' signature. (R. p. 152.) 

On June 24, 1935, said forfeiture was revoked in ac¬ 
cordance with provisions of the statute, through the 
action of Emery, Kellenberg and Rubington. (R. p. 
143.) 

On the 31st day of August, 1935, upon the call of 
Rubington, purportedly elected Secretary of the cor¬ 
poration on February 9th, (hiring the suspension of 
the corporate franchises , the annual meeting of stock¬ 
holders was called to be held at 05 Whitney Avenue , 
New Haven , Connecticut. At this stockholders’ meet¬ 
ing the same directors as had been elected on Feb¬ 
ruary 9th were chosen (R. pp. 75, 78), and at an ad¬ 
journed meeting of the directors held on September 
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23, 1935, the same officers as had been chosen by the 
purported directors on February 9, 1935, were re¬ 
elected. (R. pp. SO, 85.) A resolution similar to that 
passed at the meeting of February 9th was adopted. 
Langrock thereupon made another demand upon ap¬ 
pellants for the possession of the business and assets 
of appellee corporation, which was refused. (R. p. 
120.) Appellants protested in writing agaiiist the 
calling and validity of the meetings both of August 
thirty-first and September twenty-third (R. j[>p. 79, 
85), and were not present. 

Following the second refusal of appellants t|o turn 
over the business of appellee to the officers purported 
to have been elected at the meeting of September 
twenty-third, appellee, through D. T. Langrotk, its 
purported president, filed on September 27, 1935, the 
bill which is the subject of this appeal. A prelimi¬ 
nary injunction was denied (R. p. 86), and upon final 
hearing the decree now appealed from -was granted. 

ARGUMENT 
Introductory Statement 

The right of appellant to relief upon the |ssues 
made by the bill and answer, and under the probf in¬ 
troduced in support thereof, turn solely upon tl|e va¬ 
lidity of the election to office in the appellee corpora¬ 
tion of D. T. Langrock and his associates. While the 
contract employing appellants as managers ojf the 
business had terminated by lapse of time, and the re¬ 
lationship therefore of employee and employer had 
ceased under said written contract, appellants’ right 
to conduct the business of appellee rested upon their 
continuance as President and Vice-President of ajppel- 
lee. Appellee, realizing that the mere termination 
of the contract of employment was an insufficient 
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basis upon which to grant the relief prayed, devotes 
the far greater portion of its bill (R. pp. 2-7, 12) and 
all of the affidavits filed in support of the motion for 
a preliminary injunction (R. pp. 65-86), totalling some 
twenty-seven pages of the printed record, to allega¬ 
tions in support of the validity of the attempted elec¬ 
tion of Langrock and his associates to the corporate 

offices. Virtuallv all of the testimonv is likewise so 

* * 

directed. • Of the twentv-three Findings of Fact bv 
the court, twenty relate to the organization and capi¬ 
tal structure of appellee corporation and to the vari¬ 
ous meetings of stockholders and directors thereof. 
(R. pp. 86-96.) Of the seven Conclusions of Law, six 
relate to the validitv of the various meetings and the 
election of directors and officers of Saltz Brothers, 
Inc. (R. pp. 96-97.) The real and only question in¬ 
volved, therefore, is as to whether the officers of the 
corporation, whose election was caused by D. T. Lang¬ 
rock and his associates, properly and legally super¬ 
seded the old officers of the corporation, among whom 
appellants were President and Vice-President. The 
right of the President and Vice-President to manage, 
conduct and operate the business of appellee is found 

in Sections 6 and 7 of Article V of the bv-laws of the 

•> 

corporation (R. pp. 139, 140), reading as follows: 

“Section 0. The President. The President 
shall be the chief executive officer of the corpo¬ 
ration and shall have general supervision over the 
business of the corporation and over its several 
officers, subject, however, to the control of the 
Board of Directors. He shall preside at all 
meetings of the stockholders and of the Board of 
Directors. He mav sign, with the Secretary or 
any other proper officer of the corporation there¬ 
unto authorized by the Board of Directors, cer¬ 
tificates of stock of the corporation; may sign and 
execute in the name of the corporation, deeds, 
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mortgages, bonds, contracts or other instruments, 
authorized by the Board of Directors, extiept in 
cases where the signing and execution thereof 
shall be expressly delegated by the Board jof Di¬ 
rectors or by these by-laws to some other I officer 
or agent of the corporation; and in genejral to 
perform all duties incident to the office of presi¬ 
dent and such other duties as from time tb time 
may be assigned to him by the Board of Direct¬ 
ors. In addition to the above duties, the jPresi- 
dent shall be in charge of the selection an4 pur¬ 
chase of all hats, furnishing goods and accessor¬ 
ies, such purchases to be made only on signed 
confirmation of orders as authorized under these 
bv-laws. The President shall also at all times, 
while attending to the business of the corpora¬ 
tion, keep in touch with and maintain a personal 
contact with all customers trading in the stqre of 
the corporation and shall be subject to all the 
rules and regulations as approved by the Board 
of Directors of the corporation relative to the 
employees, hours of business, personal codduct, 
etc.” * I 

“Section 7. The Vice-President. At thj} re¬ 
quest of the President, or, in his absence oii dis¬ 
ability, the Vice-President shall perform all the 
duties of the President, except the power of (joun- 
tersigning, and when so acting, shall have all the 
powers of, and be subject to all the restrictions 
upon the President. The Vice-President may also 
sign, with the Secretary or an Assistant Secre¬ 
tary, or any other proper officer of the corpora¬ 
tion thereunto authorized by the Board of I Di¬ 
rectors, any or all certificates of stock of the 
corporation; may sign and execute, in the n^me 
of the corporation, deeds, mortgages, bondi or 
other instruments, authorized by the Board or Di¬ 
rectors, except in cases where the signing jand 
execution thereof shall be expressly delegated by 
the Board of Directors or by these by-laws to some 
other officer or agent of the corporation; ^nd 
shall perform such other duties as from timq to 
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time may be assigned to him by the Board of Di¬ 
rectors or the President. In addition to the 
foregoing, the Vice-President shall also be Gen¬ 
eral Manager of the business of the corporation 
and shall be subject to the control of the Board 
of Directors. The Vice-President shall also be 
in charge of the selection and purchase of all 
clothing and accessories and all store equipment, 
all such purchases to be made only on signed con¬ 
firmation of orders as authorized under these by¬ 
laws or special vote of the Board of Directors. 
The Vice-President shall also be in charge of all 
items of publicity of the corporation and shall 
be subject to all the rules and regulations as ap¬ 
proved by the Board of Directors relative to 
employees, hours of business, personal conduct, 
etc. The Vice-President while acting as General 
Manager of the business shall be responsible to 
the Board of Directors of the corporation for the 
carrying out of all details connected with the 
management of the business, subject to the di¬ 
rection of the Board of Directors, and shall have 
charge of store personnel, remuneration of em¬ 
ployees, according to the budget set for salary in 
each department, duties of employees, hours of 
business and all other matters pertaining there¬ 
to.” 

The inquiry, therefore, naturally directs itself to 
two major propositions: (1) Does a Court of Equity 
have jurisdiction to inquire into and determine the 
validity , of title to corporate offices? (2) If the 

Court dock have such jurisdiction, should it have de¬ 
cided the title to the corporate offices here involved 
in favor of appellee? We submit that both questions 
should be answered in the negative. 

Assignments of error numbers 4 and 5 will be dis¬ 
cussed under the first proposition; assignments of 
error numbers 1-3, 6-12, 14-16, inclusive, will be dis¬ 
cussed under the second proposition. 



11 


I. A Court of Equity Will Not Try the Title to Cor¬ 
porate Offices. I 

It lias been definitely decided in most of the pourts 

' J 1 TT • A 1 A A • 1 1 • i 1 1 i "1 


of the United States, including the Federal couij 


ts and 


the courts of this jurisdiction, that the proper remedy 
to try the title to offices of a private corporation is 
by way of quo warranto and not by bill in equity. 

The case of Hayes v. Burns , 25 App. D. C. 242, was 
a case very similar to the case at bar. That case was 
a suit in equity brought by certain individuals claim¬ 
ing to be the general officers of the Knights of Labor, 
which corporation was joined as a party complainant, 
against John W. Hayes and five associates, who 
claimed to be the general officers of the same corpora¬ 
tion and in possession of its property. 

The bill alleged that the individual complainants 
were the legally elected and duly qualified officers of 
the corporation and entitled to the possession Of its 


property and that the defendants were not such offi¬ 
cers but were in possession of its property, which they 
were converting to their own use and wasting. The 
answer in that case, as in the case before the Court, 
denied practically all of the allegations of the plain¬ 
tiffs’ bill, and, as in this case, the jurisdiction of the 
Court sitting as a Court of Equity was denied, j We 
quote from the opinion of the court liberally: j 

4 4 The first question requires for its decision 
the determination as to the nature of the proceed¬ 
ing. This may be easily gathered from a study of 
the pleadings, the proofs, the statements of coun¬ 
sel, and the opinion of the learned justice before 
whom the case was tried. I 

The pleadings clearly show that the main Ques¬ 
tion, and the one without which no other question 
could have been decided, was the right of i the 
rival parties to the offices to which each claimed 
to have been elected at the same meeting of| the 


i 
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order, in November, 1902, at Niagara Falls. The 
bill attempts to thinly conceal that this is the 
principal question by alleging various grounds 
for equitable relief, and by praying for such re¬ 
lief; but when the case comes on for trial the 
complainants’ counsel frankly states that the 
‘general object of the bill is to declare that the 
complainants are the general officers, the general 
executive board, of the Order of the Knights of 
Labor, and that the defendants are not such, each 
set of officers claiming to have been elected to 
those respective offices at the meeting of the gen¬ 
eral assembly of the Knights of Labor which met 
at Niagara Falls on the 11th of November, of last 
year, 1902.’ The proofs are directed to that ques¬ 
tion, and it is self-evident that without a finding 
upon t^iat question the court was powerless to 
make anv other finding. The court clcarlv recog- 
nized this, and we find the statement made in the 
opinion of the court that ‘the sole question at 
issue in the case, therefore, is whether or not the 
complainants are the legally constituted Order 
and Officers of the Knights of Labor (Incorpo¬ 
rated).’ It is manifest that if the complainants 
are not such officers they have no standing in 
court. Both sets of parties claim to be such gen¬ 
eral officers of the corporation, and both claim to 
have been elected at the same convention. The 
defendants, claiming to be such officers, ivere in 
possession of the property of the corporation, 
and the complainants were compelled to shore and 
prove that they were entitled to the offices, before 
they could claim the possession of the property 
and ask that the defendants be enjoined from in¬ 
terference with the rights of the complainants to 
administer the affairs of the corporation. Ap¬ 
proach the case from any and every stand point, 
it will always be found that the question which 
must be. first determined is the single, naked ques¬ 
tion of the title to the offiees. We agree with 
counsel and court that the question of questions 
is the title to the offices and that until that is de- 
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tided in favor of the complainants no relief of 
any nature can be granted them . The defendants 
were in possession of their respective offices in 
the corporation, which was a private one, brgan- 
ized under and by virtue of an act of Congress, 
and the presumption was that they had b<jen le¬ 
gally elected, and consequently they could ohlv be 
legally ousted by proceedings brought in proper 
form. Both the common law and the Code of the 
District of Columbia clearly point out the legal 
course to be pursued in determining the title to 
an office in a corporation such as is the one in 
question. We apprehend that quo warrapto is 
that remedv. Equitv is not the remedy. The 
adjudicated cases are quite unanimous. They 
speak with no uncertain sound, and such cases 
as may seem to depart from the rule wjll be 
found to be based upon some exceptional f^ict,— 
such, for example, as when the title to the j office 
is a mere incident of the case, and not the imain 
or sole question, as it is in the case at bar.” 
(Italics ours.) 

In Bedford Springs Co. v. McMeen, 161 Pa. 6^9, 29 
Atl. 99, which was a suit in equity, where the Relief 
sought was substantially the same as appellee hsks, 
the Court affirmed a decree dismissing the bill jipon 
the ground that the complainant had mistaken its rem¬ 
edv. The Court said: 

“While it is true that the bill in this casejwas 
brought to compel the delivery of the property of 
the company, yet the real controversy as set forth 
in the bill and answer is upon the validity ofj the 
election of the defendants as directors of the Com¬ 
pany. If they were lawfully elected, the plaintiff 
has no case, and is not entitled to the property 
claimed. Their title to the office of directors is, 
therefore, the real question at issue. All the 
averments of the bill tend to this one subject. 
Another election of other persons is asserted to 
have been the only lawful election, and the elec- 
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tion of the defendants is alleged to have been un¬ 
lawful. Thus the title of the one set of directors 
or of the other forms the matter of contention, 
and the right to have possession of the property 
in question is only incidental to the right to the 
office.” 

In the case of Johnson, et ol. v. Horton, et al., 63 
Fed. (2) 950, decided by the Circuit Court of Appeals 
of the 9th Circuit in March, 1933, which case quotes 
with approval the case of Hayes v. Burns, the Court 
used the following language: 

“The motion to dismiss was on the ground, 
among others, that the bill of complaint ‘does not 
state facts sufficient to constitute a valid cause of 
action in equity against these defendants or either 
of them.’ We are of opinion that the motion was 
properly granted on this ground. Quite patently, 
the charge of the complaint and the relief sought 
related simply to the enforcement of an alleged 
right to a corporate office; and it is well settled 
that equity has no inherent jurisdiction to deter¬ 
mine the right to a corporate office or the validity 
of a corporate election. Grant v. Elder, 64 Colo. 
104, 170 P. 198; People v. Burke, 72 Colo. 486, 212 
P. 837, 845, 30 A. L. R. 1085; Gentry-Futch Co. v. 
Gentry, 90 Fla. 595, 106 So. 473, 476; Merchants 
Loan & Invest. Corp. v. Abramson, 214 App. Div. 
252, 212 X.Y.S. 193; and see authorities on mar¬ 
gin. This case does not come within the rule that 
equity has jurisdiction to determine the right to 
an office when it has jurisdiction of the case on 
other grounds, nor does it come within any of the 
other recognized exceptions. See Fletcher’s Cyc. 
on Private Corporations, vol. 3, Sections 1829, 
1S30; 14a Corpus Juris 63. We cannot agree with 
appellants that ‘the determination of the respec¬ 
tive titles to office is only one of the questions in¬ 
volved!’ The prayer for relief, it is true, seeks 
the appointment of a receiver, an injunction re¬ 
straining the appellees from acting on behalf of 
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the corporation, and a decree setting aside as 
void the by-law in question, as well as the election 
of appellees as directors and officers of the cor¬ 
poration. However, this relief is merely ancillary 
or incidental to the ultimate and real j relief 
sought, namely, the determination of the validity 
of the election and the title to the corporate of- 


J. Eq. 
citing 
Whit- 
in the 
to de- 


ficcs. See Kean v. Union Water Co., 52 N. 

813, 31 A. 282, 283, 46 Am. St. Rep. 538, 
with approval the following from Owen v. 
aker, 20 X. J. Eq. 122: ‘The first question 
cause is whether the court has jurisdiction 
termine whether an election of the director^ of a 
private corporation has been legally held), and 
whether certain persons claiming to be and 
as directors are such. This court has no jurisdic¬ 
tion to determine the validity of this election, or 
the right of the directors elected to hold and exer¬ 
cise the office of directors; and therefore can 
grant no relief that is merely incident to! that 
power, such as to restrain the directors frorp act¬ 
ing as such.’ ” 

In Merchants Loan <& Investment Corporation v. 
Abramson, 214 App. Div. 252, 212 N. Y. Supp. 193 
(1925), an election of directors and officers of the 
corporation in question was held in January. A di¬ 
rector who failed of re-election was alleged to have 
conspired with other stockholders to call a special 
meeting. At this special meeting other directors and 
officers were elected. The latter attempted physically 
to remove the manager of the corporation, anjl by 
force and violence to take possession of its property 
and assets. The corporation, through the officers 
elected at the January meeting, brought a bill fojr an 
injunction to restrain interference with the corporate 
management. The lower Court granted the injunction, 
which was reversed on an appeal, in which the review¬ 
ing Court said: 


16 


“It has loiii*: been settled by the decisions of 
our courts that actions such as the one attempted 
to be stated by this complaint do not lie in equity; 
this for the reason that the controversy cannot 
finally be determined without trying out the title 
to offices of directors and officers as between those 
two contending factions of this corporation. The 
plaintiff respondent assumes that the present in¬ 
cumbents are the ones rightfully in office, and 
hence that the action involves the simple proposi¬ 
tion that, being lawfully in office, they may enjoin 
those who are unlawfully interfering with their 
rights. Without, in any way, expressing an opin¬ 
ion concerning the matter, it may well be that the 
defendants are the ones rightfully entitled to of¬ 
fice. In any event, it is clear that the real ques¬ 
tion which will be presented for determination is 

which set of officers and directors was lawfullv 

♦ 

elected and entitled to office. The rights to these 
offices are legal and not equitable and have al- 
wavs been determined bv an action at law, in the 
nature of quo warranto.” (Italics ours.) 

Celia, et al. v. Davidson, 304 Pa. 389, 156, Atl. 99 
(1931), involved a bill for injunction and appointment 
of a receiver, vacation of offices, and calling of special 
meeting against present incumbents of lodge offices. 
The Court dismissed the bill, holding: 


“It cannot be disputed that a court of equity 
has no jurisdiction in case of contesting right to 
the possession of public office. The remedy in 
such a case is exclusively by quo warranto. (Cit¬ 
ing cases.) This rule applies where the title of an 
officer of a corporation is contested and that is the 
real question in this case. (Citing cases.) Al¬ 
though the determination of the validitv of a cor- 
porate election is but incidental to a substantive 
complaint of which equity has jurisdiction, yet it 
may have power to pass upon the validity of the 
election. Deal v. Miller, 245 Pa. 1, 90 Atl. 1070. 
Here one of the substantive questions involved, 
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indeed almost the controlling one, is the [defend¬ 
ants’ right to occupy the offices they hold. Equity 
has no power to remove an officer of a private 
corporation. Whyte v. Faust, 281 Pa. 4)44, 127 
Atl. 234.” " | 

See also: 

Moire v. Providence Savings Society, 127 App. 

Div. 591; 112 N.Y. Supp. 57. 

Bledsoe v. Grand Lodge, 53 S. W. (2d) 73, (Tex. 

Civ. App. 1932). 

Appellee argued below that the determinajion of 
the title to corporate offices was involved only inci¬ 
dentally and that therefore under certain decisions 
equity might properly try this issue. 

Walker v. Johnson, 17 App. D. C. 144, cited below 
by appellant in support of this contention, involved 
an injunction seeking to restrain the holding of a cor¬ 
porate election, and the language of the Court therein 
supports appellee’s present contention: 

“Now when an election has been held and the 
result declared, it is quite clear that the proper 
tribunal to inquire into its validity, pronounce 
judgment on the conflicting titles of claimants, is 
a court of law.” 

And this distinction is further made clear by this 
court in Hayes v. Burns, supra, when it said: 

“The cases cited by complainants’ counsel do 
not seem in point. Walker v. Johnson, 17 App. 
D. C. 144, was an appeal from a decree granting 
a preliminary injunction restraining pendenie lite 
the holding of a corporate election. It is not an 
authority in any view that a bill in equity js the 
proper proceeding to try the question of title to 
an office.” 

Loan System v. Evanson, et al., 241 Pa. 65, also 
cited by appellee below in support of its claibi of 
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equitable jurisdiction, contains the following pertinent 
statement: 


“There is no attempt to test the right of any 
officer or director to his office, or control his ac¬ 
tions in the performance of any official duty. 
The proceeding was instituted against the defend¬ 
ants after tliev had severed their connection with 
the corporation for losses sustained while acting 
in their official capacity as directors.” (Italics 
ours.) 


Slieeliy i\ Barry, 87 Conn. 656, cited by appellee 
below, involved a bill seeking a decree dissolving the 
defendant corporation. 

And finally, Sloan v. Clarkson, 105 Md. 171, 66 Atl. 
IS, is of no support to the point involved. That case 
involved a suit bv a minoritv stockholder brought in 
Maryland against an individual defendant and a West 
Virginia corporation. The corporation had entered 
into a sales and operation agreement with the indi¬ 
vidual defendant, who was also its majority stock¬ 
holder. The bill sought: (1) to compel the individual 
defendant to account to the corporation for his deal¬ 
ings: and (2) to compel the corporation to exact of 
the individual defendant in the future an accounting 
for his transactions on behalf of the corporation. Xo 
question of corporate office was involved. The relief 
sought by the plaintiff under the second phase of his 
bill was denied on the ground that it involved the in¬ 
ternal management of a foreign corporation. 

The argument that inasmuch as an injunction, ac¬ 
counting and a money decree are sought by the bill, an 
independent equitable jurisdiction exists, to which the 
title of corporate offices is merely incidental, puts the 
cart before the horse. If Langrock and the board 
elected at the meetings of February 9th, and August 
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e filing- 


31 st, 1935, are not the proper directors, then tl 
of the suit on behalf of the corporation throi| 
eers elected bv said board and the resolution 
tember 23, 1935, in respect to the control of thej corpo¬ 
rate management, is entirely void and irregulalr. 


gli offi- 
j)f Sep- 


In view of the bill, affidavits and testimony offered 
by the appellee, it must appear beyond peradvtenture 
that not only is the right to office the final anjd ulti¬ 
mate question involved, but that appellee itself I so re¬ 
garded it. Any right to the relief sought by the bill 
must stand or fall upon the preliminary determination 
of who are the proper officers of appellee corporation. 
All other questions are necessarily subordinate and 
corollary to this ultimate adjudication. j 

i 

II. If the Court Should Determine That ijquity 
Has the Right to Try the Title to Corporate Offices or 
That Such Determination Is Merely Incidental to a 
Primary Question, the Lower Court Erred in Not 
Holding Appellants Entitled to the Offices in Question. 

i 

On February 9, 1935, and August 31, 1935, alleged 
annual meetings of the stockholders of appellee corpo¬ 
ration were held. If the directors elected at these 
meetings were improperly elected by reason of the il¬ 
legality and invalidity of the meetings, the directors’ 
meetings of February 9th and September 23rd, |935, 
at which new officers of appellee corporation were (pur¬ 
ported to have been elected, were likewise illegal and 
invalid, and appellant Lewis Saltz remained President 
of the corporation and appellant S. Thomas Salt^ re¬ 
mained Vice-President-Secretary, under Section 2, 
Article V, of the by-laws (R. p. 6), and as such officers 
had the right to continue the operation of said busi¬ 
ness under sections 6 and 7, Article V, supra. 



20 


A. THE MEETING OF FEBRUARY 9, 1935, 
WAS ILLEGAL AND ALL ACTION TAKEN 
THEREAT INVALID AND VOID. 

1. It Was Held in tiie Wrong Place. 

Article VIII of the original certificate of organiza¬ 
tion (R. p. 145) reads as follows: 

“The location of its principal office in this State 
is number 129 Church Street, and the name of the 
agent or person in charge thereof on whom proc¬ 
ess against it may be served is Andrew J. Kel- 
lenberg.” 

Section 2 of Article III of the by-laws provides 
that all annual meetings of stockholders after the 
year 1929, “be held at the principal office of the cor¬ 
poration in New Haven, Connecticut.” (R. p. 3.) 

Section 39 of the Corporation Laws of the State of 
Connecticut reads as follows: 

“All stockholders’ meetings shall be held in this 
State and, except the first, at such time and place 
as shall be provided in the by-laws 

At the first meeting of the Board of Directors of 
Saltz Brothers, Inc., held at the office of Samuel Camp- 
ner, number 129 Church Street, New Haven, Connecti¬ 
cut, the following resolution was passed: 

“It was voted that the office of the corporation 
be located at number 129 Church Street, New 
Haven, Connecticut.” (R. p. 145.) 

This section of the by-laws lias never been changed 
or amended, nor has anv resolution of anv kind been 
passed changing the location of the office of the cor¬ 
poration. A special meeting of stockholders was held 
on July 29, 1929, at 129 Church Street. (R. p. 145.) 
The onlv other meeting of stockholders, which was a 
special meeting to pass resolutions for increase in the 
capital stock of the corporation, was held in Septem- 
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ber, 1931, at number 129 Church Street, New Haven, 
Connecticut. (R. p. 147.) No meeting of stockholders 
previous to those now challenged was ever held at 65 
Whitney Avenue. It is true numerous directors’ 
meetings were held at 65 Whitney Avenue, blit they 
were perfectly valid, as Section 8 of Article ijv (R. 
p. 138) provides that directors 9 meetings may be held 
at any place or places within the State of Connecticut 
as may be determined by the Board. The fact that 
directors’ meetings were held at 65 Whitney Avenue 
does not automatically change the place of the jstock- 
holders’ meetings as provided in both the certificate of 
organization and the by-laws. This of itself Jnakes 
the purported stockholders’ meeting of February 9th, 
as well as August 31st, 1935, invalid, as mandatory 
provisions in the charter or by-laws as to the place of 
holding corporate meetings must be followed. 

“Mandatory provisions in the statute, charter 
or by-laws as to the place of holding corporate 
meetings must be followed.” | 

Fletcher Cyclopedia Corporation, Vol. 3,! Sec- 
tion 1634. | 

I 

In the case of The State Ex Rel. Webber v. Shaw, 
et al, 103 Ohio State Reports 660, decided by the Su¬ 
preme Court of Ohio in December, 1921, by regulation 
the principal office of the corporation was locateid at 
Rooni 206, Ely Block, Elyria, Ohio. Its regulations 
further provided that annual meetings of stockholders 
shall be held at the principal office of the corporation. 
A dissatisfied group of stockholders held a meeting at 
the office of T. A. Conway, Room 401, Ely Block, 
Elyria, Ohio. This meeting was challenged by anoth¬ 
er group of stockholders who contended that the rrjeet- 
ing was not held at the proper place and that a Quo¬ 
rum was not present. The Court said: 
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“The rules and regulations of a corporation, 
when not in conflict with statutory provisions and 
when made pursuant to authority specifically 
granted by legislative enactment, have all the 
force and effect of a contract between the corpo¬ 
ration and its members and between the members 
themselves. When stockholders subscribe to stock 
in a corporation they are deemed to know the 
statutory law governing corporations, and they 
are also deemed to know the provisions of the cor¬ 
poration’s rules and regulations, and they there¬ 
fore impliedly if not expressly agree to abide by 
such regulations. Such regulations have been uni- 

O Q 

formlv recognized as essential to orderlv action in 
the business of the corporation. They would become 
a farce and worse than a plaything if not recog¬ 
nized and enforced. If this Court should say that 
the provision in the regulations requiring that all 
meetings should be held at the office of the com¬ 
pany and that the provision requiring a quo¬ 
rum to consist of a majority of all shares issued 
and outstanding are not to be recognized and en¬ 
forced in this case , then it might well be inquired 
what provisions of the rules and regulations would 
be enforceable. The minority stockholders having 
proceeded in disregard of the by-laws and regula¬ 
tions of the corporation, it is the judgment of this 
Court that their action was illegal and the elec¬ 
tion held on February 8, 1921, invalid.” (Italics 
ours.) 


In American Primitive Society of Patterson v. Pill¬ 
ing, 24 X.J.L. 653, the Court held: 

“Admitting that the notice of the meeting was 
regularly given and that the proceedings of the 
committee in the preceding December amounted 
to such a disownment of the members who par¬ 
ticipated in the act of secession, as prevented them 
from afterwards being recognized as regular 
members of the Patterson Society, as to which no 
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opinion is meant to be intimated, it is a fajal ob¬ 
jection to the proceeding that the meeting to elect 
was not held at the usual place of meeting for 
religious worship. This is not in express terms 
required by the Fourth Section of the act which 
provides for perpetuating trustees but such is its 
obvious meaning and so it was held in the case of 
Miller v. English, 1 Zab. 317. That the doe r was 
locked, and those having control of it prqbablv 
would not permit access to it, was no sufficient 
excuse for meeting at a private house at a con¬ 
siderable distance. It does not appear that the 
key was requested. If it could not be had, the 
meeting should have been held in the nearest 
practical place as for instance at the door, {jis ap¬ 
pears to have been done in the case of The State 
v. Crowell, and the facts should have been satis- 
factorilv shown. ’ ’ 

In Hodgson v. Duluth, Huron & Denver R. Co., 46 
Minnesota 454, a general stockholders meeting for the 
election of officers was held out of the State. All of 
the stockholders did not consent. The by-laws pro¬ 
vided that it should be held at a specific place in the 
State. The Court held that such meeting was illegal, 
and those previously in office had the right to obtain 
control of the offices of the corporation. 

Normac Inc. v. Center Hill Court, 178 S.E. 877 
(Sup. Ct. Va. 1935), involved a bill to collect an as¬ 
sessment made upon certain real estate by a corpora¬ 
tion whose members were owners of lots in a coipmon 
development. It was defended on the ground thalt the 
meetings at which the assessments were made were 
invalid as violating the by-laws of the corporation. 
The relevant by-laws provided that special meetings 
be called bv the trustees or bv anv member owning 
five lots. The Court held: 

“The 1928 meeting was invalid because it was 
held on April 19, 1928. The regular meeting 
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should have been held on the third Wednesdav in 
March of that vear, the time fixed bv the by-laws. 
The actual meeting does not purport to have been 
held pursuant to an adjournment. If the actual 
meeting had been properly called and duly noticed 
in accordance with the by-laws, it might be 
treated as a special meeting and thereby rendered 
valid. But this was not the case. The notice 
was signed by the President. The objects of the 
meeting were not stated nor was the meeting 
called to be held\ at the principal office of the cor 
poratum. * * * It is unquestionably true that 
where the by-laws require annual meetings to be 
held at a stated time, such time must be adhered 
to as to such meetings. * * *” (Italics ours.) 

It must be borne in mind that when Langrock at¬ 
tempted to hold the two stockholders’ meetings in 
question, the appellants did not sit idly by and mis¬ 
lead him in believing that they acquiesced in the hold¬ 
ing of sam(q on the contrary, they sharply protested 
the holding of the meetings and put Langrock on no¬ 
tice that tliev would “challenge and contest” anv 
action that might be taken at the meetings. Notwith¬ 
standing this notice, Langrock continued in his de¬ 
termination to oust the appellants, without ascertain¬ 
ing whether or not his methods were legal. 

(2) The Date Was Fixed and the Meeting Called 
by One Having No Authority to Do So. 

The meeting held on February 9th, 1935, was called 
by David T. Langrock as the holder of one-tenth of 
the capital: stock of the company (allegedly because 
of the neglect and refusal of the President of said 
corporation to call said annual meeting). This action 
wac taken bv Mr. Langrock and his attorneys in re- 
liance upon Section 41 of the Corporation Laws of the 
State of Connecticut, which reads as follows: 

“Sec. 41. Failure to elect officers; holding 
over. Whenever any corporation shall have 
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failed to hold its annual meeting or to el|ect offi¬ 
cers thereat, and no provision is contained in its 
charter, certificate of incorporation or by-l\iws, or 
is made by laic otherwise than is provided I in this 
section for such contingency, the officers <j)f such 
corporation shall hold office until others sjhall be 
chosen in their stead, and a special or lannual 
meeting may be called by the persons whose duty 
it is to call the annual meeting, or, on the neglect 
or refusal of such persons, by the holders pf one- 
tenth of the total number of shares of the issued 
and outstanding capital stock, by giving in writ¬ 
ing such notice as is required in calling the an¬ 
nual meeting, and at such meeting the necessary 
officers may be elected, and the failure afolresaid 
shall not impair the rights of such corporation. 
Nothing in this section shall revive any corpora¬ 
tion whose powers may have expired folr any 
cause other than that hereinbefore named Ar anv 

m/ 

corporation which in fact shall have abandoned 
and ceased to exercise its powers and franchises.” 

It is contended that this section is not at a!ll ap¬ 
plicable. 

In the first place, appellee Lewis Saltz as President 
never neglected or refused to call such meeting. It is 
submitted that the letter of his attorneys to )Lang- 
rock’s attorneys under date of January 25, 193|) (R. 
p. 113), stating that as soon as his brother recovered 
from the operation, which would take about six weeks, 
that he would entertain a request for an annual jneet- 
ing to be held at that time, was not the neglect or re¬ 
fusal contemplated in this section of the Corporation 
Laws of the State of Connecticut. There was no great 
urgency for this annual meeting. No annual meetings 
of the stockholders had been held for five consecutive 
years (R. p. 121), and certainly six weeks additional 
delay would have made no difference in view of the 
particular circumstances. It is not disputed thatj ap¬ 
pellee S. Thomas Saltz had to be operated on and that 
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he actually was operated on. Langrock testified (R. 
p. 124) that he not only received this letter advising 
him of >S. Thomas Saltz’s physical condition, but he 
admitted that he knew it when he demanded that a 
meeting be called. Certainlv, this is not fair dealing 
on Langrock’s part, and it appears that he wanted to 
take advantage of the fact that S. Thomas Saltz was 
ill. Apparently, he had made up his mind that he was 
going to supersede appellants in the management of 
tiie business and did not care what methods he used 
to accomplish his end. 

However that may be, a careful perusal of Section 
41 will show that it is not applicable. It does give to 
tiie holders of one-tenth of the total number of shares 


of issued and outstanding capital stock the right to 
call an annual meeting on the neglect or refusal of the 
proper person to call such a meeting, but only when 
*‘no provision is contained in its charter, certificate of 
incorporation or bv-laws * * * for such contingency.” 
Section 2 of Article III of the by-laws of the corpora¬ 
tion (R. p. 3) provides in part as follows: 


“If the election of directors shall not hr held 
on the dag designated herein for any annual meet¬ 
ing, the Board of Directors shall cause the elec¬ 
tion to be held as soon thereafter as convenientlv 
mav be.” 


It will readily be seen, therefore, that the contin¬ 
gency was provided for in the by-laws of the corpora¬ 
tion. The 1934 meeting should have been held within 
thirtv davs after the thirtv-first dav of July, 1934. 
As soon asithis thirty day period elapsed, the Presi¬ 
dent of thoicorporation had no further rights in the 
matter, as the date for the meeting could then be set 
onlv bv the Board of Directors. Langrock was a di- 
rector and should have assembled the Board and had 
a date fixed for this meeting, as it became the Board’s 
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prerogative to set the date for the meeting, i^ot the 
President’s. 

It is a general rule of law that the provision of the 
by-laws govern, and not provisions of statutes which 
are only intended to apply in the absence of by-laws 
on the subject. In the case of Scliickler v. Washington 
Bravery Co., 33 App. D. C. 35, this Court said: 

“On this point, we agree with counsel for de¬ 
fendant that the provisions of the by-laws relative 
to notice govern, and not the provisions <|)f the 
statute, which were only intended to apply lin the 
absence of by-laws.” 

The courts have uniformlv held that a meeting can 
only be called by the persons given authority t^> call 
same under the by-laws of the company. I 

In State v. Pettineli , 10 Xev. 141, 145, it is saijd: 

“This is an information in the nature of li quo 


warranto originally brought in this court, t 

%/ O / 


o de¬ 


termine the title of respondents to the office of 


trustees of the Roman Capital Gold & Silve 


# * # 


Co. 


The time designated bv the bv-laws of the 
company for the election of trustees to succeed 
those thus elected passed without an election 
being held and there was no attempt to convene 
the stockholders for that purpose until Marcjli 31, 
1874, when the relator, as president of the com¬ 
pany, caused a notice to be published in the 
ginia Evening Chronicle, which stated that 
meeting of the stockholders * * * would be 
at room 21, Douglas Building, Virginia, at 


Vir- 

. < A 

held 
the 


isaid 


--- - 7 - - 7 I 

hour of seven o’clock P. M. on Monday, Apijil G, 
1874, for the purpose of electing officers of 
company to serve for the ensuing year.’ ” 

The Statute provides: 

“ 4 If it shall happen at any time that an flec¬ 
tion of trustees shall not be had on the day desig¬ 
nated by the by-laws * * * it shall be lawfuj on 
any other day to hold an election for trustees, 
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in such manner as shall be provided for in the by¬ 
laws of the company. * * * ’ 

‘There is no provision in the by-laws of the 
* * * company authorizing the president to con¬ 
vene a meeting of its stockholders for any pur¬ 
pose; but, on the contrary, by article 4, the power 
is expressly vested in the trustees, and necessar¬ 
ily requires the action of the Board in order to 
convene a legal meeting. It is true in this case 
that if all of the stockholders of the company as¬ 
sembled pursuant to the call of the president and 
bv mutual agreement and consent of all thev 
might have proceeded to the election of trustees 
but it required the consent of all of the stock¬ 
holders to become binding upon any. Here, then, 
was no such consent; and hence the attempted 
election by only a portion of the stockholders was 
illegal and void.’ ” 

In Riggs v. Polk, 51 Oregon 509, it is said: 

“It is in general essential to the validitv of 
acts done at a special or called meeting of the 
corporation that the call shall be made by the 
person 1 or persons appointed by the governing 
statute to call such meetings, and notice must be 
given at the time and in the manner so pro¬ 
se ribed.” 

In Angell & Ames on Corporations, (11th Ed.) 

Secs. 491, 495, it is said: 

“The summons must be issued by order of 
some one who has authority to assemble the cor¬ 
poration, though the want of authority in such 
case may be waived by the presence and consent 
of all who have a right to vote.” 

McCrary on Elections, at Section 654, says: 

“Meetings of shareholders held for the purpose 
of electing officers of the corporation * * * must 
be called by persons having competent authority.” 
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10 Cyc. at page 324, says: j 

“Notice must be given in Statutory Mode * * * 
The requisites of the notice may be enumerated 
as follows: (1) It must be issued by one who has 
authority to issue it.” 

In re Campbell County Hardware Co., 15 Fe|l. (2) 
78 (D.C. Tenn.), involved the validity of action j taken 
at a stockholders’ meeting. The Court in holding the 
stockholders’ meeting invalid said: I 


“It does not appear that the special meeting of 
August ninth was called in pursuance of Article 
I, Section 3 of the by-laws. (This section pro¬ 
vides that special meetings shall be called by the 
president or Board of Directors, etc.). It is not 
certain that a majority of the stock was present 
so as to constitute a quorum. It does not appear 
that these alleged directors were elected by a 
majority of the stockholders present, as required 
by Article 1, Section 5, of the by-laws. It 1 does 
appear that the meeting was not presided ovbr by 
the president, as required by Article 1, Sectipn 6, 
of the by-laws, and the minutes were not verified 
by the signature of the president as required by 
Article 1, Section 6. These by-laws as a matter 
of law, are in the nature of a contract between 
the stockholders, and regulate the conduct and de¬ 
fine the duties of the stockholders toward the cor¬ 
poration.” 

Smith v. Dorn, 96 Cal. 73, 30 Pac. 1024, was ah ac¬ 
tion by a corporate stockholder to set aside a sale of 
the corporate property to the defendant. The by¬ 
laws provided: 

“All special meetings of the directors shajl be 
called by special notice in writing to each direc¬ 
tor, either delivered in person one day before the 
time of meeting or depositing in the Uhi ted 
States Post Office at San Bernardino, postage (pre¬ 
paid, addressed to the directors at their last 
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known places of residence or post office address, 
two days before the time of meeting. Such notice 
shall be given upon the order of the President, 
or, if there be none, on the order of two direc¬ 
tors; by the Secretary, or by any person or per¬ 
sons selected by the President or directors calling 
such meeting.” 

The President refused to call a meeting, at which 
the conveyance was authorized, and stated no reason 
for doing iso. Thereupon two directors called the 
same and at the meeting the conveyance was author¬ 
ized. 


“It seems clear that the directors were not law- 

fully assembled as a board at the time tliev 

adopted this resolution, and that for this reason 

the court properly found that the resolution was 

not a corporate act, and did not confer upon 

K. \Y. Button or E. J. Gilbert powers or authority 

to convey the property of the corporation to the 

defendant Dorn. While there teas a president of 

the Board competent to act, the director (Button) 

had no authority to call the meeting at which the 

resolution was adopted; this being the effect of 

both the bv-laws and Section 320 of the Civil 
* 

Code. The assumptions of counsel that it was the 
duty of the president to call a meeting whenever 
requested to do so by a director and that the 
president’s refusal under any circumstances, to 
comply with such request makes it lawful for any 
two’directors to make the call, are unwarranted 
by authority or reason. Neither the bv-law nor 
the Code will bear this construction.” 

In Hill v. Rich Hill Coal Min. Co., 24 S.W. 227, 119 
Mo. 9, the Court said: 

“Under Article 13 of the by-laws, already 
quoted, a special meeting of the Board of Direc¬ 
tors could onlv be called bv ‘the President or a 

* * 

majority of the members of the board,’ etc., so 
that a meeting otherwise called possesses no 
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validity. Society v. Sperry, 10 Conn. 200; Reilly 
v. Oglebay, 25 W. Va. 36; Stebbins v. Merritt, 10 
Cush. 27; 1 Mor. Pri. Corp. Sec. 980. An|d it is 
clearly laid down in the authorities that t|he by¬ 
laws of a corporation, when properly adopted, 
are as binding on the members of such a body as 
is a provision contained in the charter itself (1 
Mor. Priv. Corp. Sec. 490), and the samel prin¬ 
ciple of law which dominates the giving nojice of 
time, place and manner requisite in calling 'stock¬ 
holders’ meetings equally applies to meetings of 
directors. (Id. Sec. 531.)” 

See also: I 

Normac, Inc. v. Center Hill Court, supra . 

(3) At the Time This Meeting Was Heli) the 
Corporation Had Been Legislated Out of Existence 
and Had Lost Its Corporate Rights and Franchises 
and Consequently Could Only Take ActioIn to 
Close Up Its Affairs and Dispose of Its Assets. j 

The corporation lost its corporate rights and fran¬ 
chises in December, 1933. (R. p. 47.) When the 

meeting of February 9, 1935, was held, no effort! had 
yet been made to reinstate the corporation, (t. p. 


143.) I 

The case of Ransome-Crummey Co. v. Superior 
Court, 188 Cal. 393, 205 Pac. 446, involved a statute 
which declared all corporate rights and privileges 
suspended upon failure to pay license tax, and further 
provided that the rights and privileges so suspended 
or forfeited might be revived and restored to full 
force upon payment of accrued taxes and penalties. 
During the time of the corporate suspension or [for¬ 
feiture, it brought an action which resulted in judg¬ 
ment against it. It waived notice of a motion feir a 
new trial and the effect of such motion is considered 
in the instant case. Thereafter it paid the taxes and 
was restored to its former rights. The Court held: 
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“At the time the purported notice of entry of 
judgment was given to counsel for petitioner, and 
at the time it attempted to give notice of its in¬ 
tention to move for a new trial, its corporate 
powers were suspended. As the receipt of notice 
of entry of judgment would be the exercise of 
corporate power, it follows that, at the time such 
notice was given in this case petitioner, as a cor¬ 
poration, could not receive it, nor could any per¬ 
son lawfully receive it in the name of the corpo¬ 
ration. The notice was, therefore, inoperative. 

* * * * 

“Furthermore, we are of the opinion that the 
subsequent revival of the corporate rights, powers 
and privileges would not have the effect of vali¬ 
dating the acts attempted during the period of 
suspension. The revival is not made retroactive 
by the statute. The suspension of the rights, 
powers and privileges is a disability imposed on 
a corporation as a penalty and it would tend to 
deprive the statute of its force and encourage a 
corporation in default to postpone payment of its 
taxes indefinitely, if it were held that, by subse¬ 
quent payment of the delinquent taxes, all the 
benefit of the attempted acts denied to the corpo¬ 
ration could be secured.” 

In the case of Van Landingham v. United Tuna 
Packers (1922), 189 Cal. 353, 208 Pac. 273, the Court 
used the following language: 

“We are of the opinion that the subsequent re¬ 
vival of the corporate rights,, powers, and privi¬ 
leges did not have the effect of validating the 
acts attempted during the period of suspension. 

The revival is not made retroactive bv the stat- 

•> 

ute. * * * That it was not intended that the acts 
during the time of the suspension should have any 
effect whatever is shown by the fact that both the 
sections of the Political Code and the Statutes of 
1917 above referred to make the performance of 
such acts by any person on behalf of the corpora- 
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tion a misdemeanor. In the case in which this 
statement was made it appeared that, afjter the 
defendant’s charter had been forfeited under the 
Act of 1915, the persons who had formerly con¬ 
stituted its board of directors undertook |o con¬ 
tinue to function as such; that at a purported 
meeting of the board, held about two months after 
the forfeiture took effect, its entire membership 
was changed, by successive resignations anti elec¬ 
tions; and that these acts were done prior to the 
adoption of the Act of 1917 (Stat. 1917, pi 371), 
which introduced certain alterations into tlie act 
of 1915. Subsequent to the time when the act of 
1917 came into operation the persons alj first 
elected as directors, together with two otherjs who 
had been added to their number, assumed, as di¬ 
rectors, to make a contract for the employment 
of the plaintiff. Held, that it could not be en¬ 
forced in an action against the corporation, r 

Finch v. Finch, 228 Pac. 553, 68 Cal. App. 72 (l|924), 
involved a forfeiture by reason of the non-pavtment 
of franchise tax. The statute involved was similar to 
that in force in Connecticut and also provid 
reinstatement upon payment of the taxes in 
The Court makes the following statement: 

“The statute, which provides for the forfeiture 
of a charter of the corporation, also provides) the 
procedure by which such a corporation may b(^ re¬ 
stored to its original powers. During ‘forfei¬ 
ture,’ or the time that the corporation is defied 
the right to exercise corporate functions, its 
existence is merely in a state of suspension, jlm- 
mediately upon compliance by its representatives 
with the simple requirements of the statute it 
fully regains its original corporate status \|ith 
1 he same powers and functions which it pos¬ 
sessed prior to the temporary loss of its corpo¬ 
rate franchise. The statute contains no exprpss 
declaration, nor do we perceive any indication' of 
legislative intent to the effect that any change! in 



1 

I 
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the personnel of either the officers or stockholders 
arises by virtue of the fact that for a time the 
corporate powers of the corporation are sus¬ 
pended. Upon restoration to corporate existence , 
each of the officers who were in office and the 
respective stockholders who owned the stock of 
the corporation resumes each his original status 
with all the rights appertaining thereto. * * *” 
(Italics ours.) 

Having* in mind the purpose of these 44 forfeiture 
statutes,” a different construction should be placed 
upon them when the situation involves a transaction 
by the corporation with outsiders, parties presumably 
innocent of the corporate dereliction, and consequent 
forfeiture. Where rights of the members of the cor¬ 
poration itself, however, are dependent upon con¬ 
tinued corporate existence and a forfeiture such as 
the one involved herein has taken place, a stricter 
rule should prevail and the members at fault for fail¬ 
ure to comply with the statute should be allowed no 
rights established rctroactivelv bv a curing of* the 
forfeiture. It is confidently submitted that all cases 
holding the reinstatement of the corporation to be 
retroactive 1 and to validate acts of the corporation 
performed during its suspension involved the rights 
of third parties alien to the corporation itself. 

B. THE MEETING OF AUGUST 31, 1935, WAS 
ILLEGAL!AND ALL ACTION TAKEN THEREAT 
INVALID AND VOID. 

1. It Was Held in the Wrong Place. 

The same argument that applied to the meeting 
of February 9, 1935, applies to this meeting. 

2. It Was Held at the Wrong Hour. 

Section 2 of Article III (R. p. 3) provides that the 
annual meeting of the stockholders of the corporation 
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after the year 1929, shall be held at the principal office 
of the corporation at two o’clock in the afternooji. It 
is admitted (R. p. 75) that the meeting of Augulst 31, 
1935, was held at ten o’clock in the forenoon as dhown 
by the minutes of this meeting instead of at) two 
o’clock as provided in the by-laws. 

3. It Was Held on the Wrong Day. 

The same Section 2 of Article III provides 

annual meeting shall be Held on a date within 

days after the 31st day of July in each year if 

legal holidav. It is conceded that August thirtieth 

was not a Sunday or a legal holiday (R. p. 125). The 

meeting was, therefore, held a day too late, as August 

thirtv-first is not within thirtv davs after the thirty- 
* * * * 

first day of July, which is fatal according to the deci¬ 



sions. 

In Canairo v. Serrao (1897), 11 Haw. 22, it was 
held that, where the by-laws of a corporation provided 
that the annual meeting of stockholders should be held 
on January fifteenth, the directors had no power, 
without the consent of the stockholders, to chang’d the 
date of said meeting to January seventeenth, and that 
officers elected at a meeting held on the latter (late 
were not entitled to the offices, and could be ousted 


by quo warranto proceedings. 

In Walsh v. State of Alabama ex rel. Thomas L. 
Cook , et al., 2 A.L.R., Anno., page 558, it is said: 

“It is well settled that, where the date for the 
regular meeting of the stockholders of a corpora¬ 
tion is fixed by the charter or by-laws of a corpo¬ 
ration, the directors have no power to change the 
time of the meeting unless the stockholders 1 ac¬ 
quiesce, particularly where the effect of jthe 
change is to postpone an election of directors. 
Pond v. Vermont Valley R. Co. (1876), Fed. (fas. 
No. 11,263; Nathan v. Tompkins (1886), 82 ^la. 
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437, 2 So. 747; Mottu v. Primrose (1865), 23 Md. 
482: Elkins v. Camden & A. R. Co. (1883), 36 
N. J. Eq. 469; Canairo v. Serrao (1897), 11 Haw. 
22: Smith v. Paringa Mines (1906), 2 Cli. Eng. 
193, 94 L.T.X.S. 571, 75 L. J. Ch. N.S. 702, 13 
Manson 316; and see the reported case Walsh v. 
State, ante, 551.” 


It is said bv tlie annatator of the note to State ex 
* 

rel Carpenter v. Kreutzer, 8 A.L.R. 676, 678: 

“In the reported case it appears that the regu¬ 
lations adopted by the stockholders of a corpora¬ 
tion provided that the annual meeting of the 

stockholders should be held on the first Mondav 

• 

in October. Prior to the time for an annual meet¬ 
ing, the corporate directors notified the stock¬ 
holders that the annual meeting would be post¬ 
poned until October 28th. A majority of the 
stockholders, however, ignored this action of the 
directors, and on the day appointed by the cor¬ 
porate regulations elected the defendants as di¬ 
rectors. An action in quo warranto was then 
brought, it being alleged that the election of the 
defendants was illegal, as the meeting had been 
postponed. The court holds that the board of di¬ 
rectors had no power to postpone the annual 
meeting, and hence that the defendants were le- 
gallv elected as directors.” 

In United States ex rel. Edwards v. McK olden, 11 
1). C. 169, it is said: 

“It follows that the legislature relied wholly, 
therefore, upon the special notice, as the neces¬ 
sary i means of informing the corporators, and 
that a provision which requires the use of this 

means is mandatory. 

# * # * # 

% 

“We hold, then, that the publication of the 
special notice in two newspapers for a period of 
two weeks is a condition upon which the validity 
of the annual meetings of this corporation de¬ 
pends. It appears that notice of meeting of Jan- 


37 


uary 20, 1879, was published for only ten days. 
That meeting, therefore, had no legal capacity to 
enter upon an election of members and the j subse¬ 
quent meetings held upon adjournments from the 
original meeting could not acquire capacijty for 
those adjournments. If the corporators did not 
have proper notice of the original meeting’, they 
did not have proper notice of its continuations. 
It appears then that the relators have no title to 
the offices which they seek bv this writ, aikl the 
writ must be quashed.” 

4. The Date Was Fixed and the Meeting CIalled 
by One Having No Authority to Do So. 


The meeting was called by A. E. Rubington^ pur¬ 
porting to be Secretary. (R. p. 75.) If the previous 
meeting of February 9, 1935, was invalid, Rubijigton 
was not the Secretary of the corporation. Hd fur¬ 
thermore had no right to call a meeting or set a day 
therefor. If the meeting was held within the thirty 
days prescribed by the by-laws, the meeting would 
have had to be called and notices sent out bf the 
President. Inasmuch as it was not called within the 
thirty davs, the date would have to be fixed by the 
Board of Directors of the corporation in compliance 
with Section 2 of Article III heretofore mentioned. 


CONCLUSION 


In conclusion, it is respectfully submitted that this 
case involves the single issue of who are the prbper 
officers of the corporation, and that appellee’s bill 
should be dismissed because the equity court has no 
jurisdiction to make such determination under the 
facts. The question involved can only be tried in quo 
warranto proceedings. The appellee’s contention ' hat 
the determination of the title to corporate office^ is 
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involved only incidentally is unsound and not sup¬ 
ported by the decisions. 

Even if it should be held that the equity court does 
have jurisdiction, it is earnestly contended that ap¬ 
pellee’s bill should be dismissed because the stock¬ 
holders’ meetings of February 9, 1935, and August 31, 
1935, were illegal, and the action attempted to be 
taken by the purported board of new directors was 
invalid. If this is so, it follows that appellants Lewis 
Saltz and S. Thomas Saltz are, until lawfully super¬ 
seded, the proper officers of the corporation, properly 
in charge of its property, and in lawful conduct of its 
business. 

The action taken bv Langrock and his associates 
failed to comply with the by-laws of the corporation 
as to the time, place and method of calling the meet¬ 
ing. If these provisions of the by-laws are not to 
be recognized and enforced, what provisions are en¬ 
forceable ? 

The attention of the Court is again and with em¬ 
phasis directed to the fact that when Langrock at¬ 
tempted to hold the two stockholders’ meetings in 
question, appellants did not sit idly by and mislead 
him in believing that they acquiesced in the holding 
of same; on the contrary, they sharply protested the 
holding of the meetings and put Langrock on notice 
that thev would “challenge and contest” anv action 
that might be taken. Notwithstanding this warning 
Langrock continued to ignore the bv-laws in his 
hasty effort to seize complete control of the corpora¬ 
tion and its assets. 

It is finallv submitted that in a case of this kind 
where one faction seeks to grasp control of the assets 
of a corporation lawfully in possession of another, 
that the Court require the moving faction to comply 
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strictly with all of the by-laws and regulations of the 
corporation. 

Respectfully submitted, 

Leon Tobriner, 

Selig C. Brez, 

Walter N. Tobriner, 
Attorneys for Appellants. 
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IN THE 


®ntte& States Court of Appeals: 

FOR THE DISTRICT OF COLUMBI 
April Term, 1936. 

No. 6752. 

Lewis Saltz and S. Thomas Saltz, Appellants, 

v. I 

Saltz Brothers, Incorporated, a Corporation, 

Appellee. 

BRIEF FOR APPELLEE. 

STATEMENT OF THE CASE. 

The statement of the case appearing in appellants’ 
brief, pp. 1-7, is in the judgment of the appellee not 
sufficiently full and complete to present the questions 
for review; and for that reason it submits the follow¬ 
ing statement: 

This is an appeal from an order of the District Court 
of the United States for the District of Colombia, 
holding an equity court, granting the prayers l>f the 
bill of Saltz Brothers, Incorporated, appellee (R., pp. 
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1-16), and perpetually enjoining appellants, defen¬ 
dants below, from conducting or attempting to conduct 
the business of appellee, from interfering with said 
business, from taking into their possession or remov¬ 
ing from the possession of appellee any of its moneys, 
merchandise, books and other property, and from with¬ 
drawing from its bank accounts anv moneys on de- 
posit. The decree further ordered an accounting by 
appellants to appellee in respect to funds of appellee 
expended by appellants for their personal use or other¬ 
wise misapplied to the detriment of appellee (R., p. 
98). 

Appellee is a corporation duly organized and-exist¬ 
ing under the laws of the State of Connecticut; it was 
incorporated July 17, 1929 (R., pp. 1, 2, 143-144), pur¬ 
suant to a so-called “basic agreement’’ dated June 28, 
1929, between David T. Langrock and appellants (R., 
pp. 47-57,104), to conduct an outlet store for Langrock 
Clothing Company; Langrock was substantially inter¬ 
ested in that company, and owned or controlled a num¬ 
ber of stores engaged in retailing its merchandise (R., 
pp. 48, 53, 54, 60-62, 146). Appellee filed certificates 
of incorporation and organization, and has not been 
dissolved (R., p. 144). Its principal business is to con¬ 
duct. a retail business in men’s clothing and furnish¬ 
ings (R., pp. 2, 104). The bylaws provide that the 
principal office of the corporation shall be “in the City 
of New Haven, County of New Haven, State of Con¬ 
necticut” (ART. I, Sec. 1); they further provide, 
among other things, for stockholders’ and directors’ 
meetings; transaction of business at such meetings; 
election of officers; duties of officers; and bank accounts 
(R., pp. 2-7, 62-65, 134-141). (See Findings of Fact, 
R., pp. 86-87.) 
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1929, 

Saltz, 


July 29, 1929, at a special meeting of stockholders, 
A. J. Kellenberg, S. Thomas Saltz, Lewis Saltz; D. T. 
Langrock and R. E. Herman were elected directors; 
Herman thereafter resigned and A. E. Rubingtbn was 
elected a director (R., pp. 145, 147). July 29; 
the directors elected the following officers: Lewis 
President; S. Thomas Saltz, Vice-president and Sec¬ 
retary; D. T. Langrock, Treasurer, and two assistant 
treasurers (R., pp. 145-146). After incorporation, no 
annual stockholders’ meetings were held until Feb¬ 
ruary 9, 1935 (R., p. 121); and said directors anil said 
principal officers retained their offices until the elec¬ 
tions of that date (R., pp. 104, 123). | 

In accordance with the provisions of said | basic 
agreement, appellee employed appellants for a period 
of five years from, to wit, October 11, 1929, to manage 
its retail establishment to be conducted in the District 
of Columbia, at compensation of $5,000.00 each for the 
first year, and thereafter a drawing account of $3,- 
750.00 each, with a bonus of 214 per cent on net j sales 
in excess of $150,000.00 a year, on condition thejbusi- 
ness showed a ten per cent profit on capital invested 
(R., pp. 7-9, 19). Under a franchise agreement aippel- 
lee agreed to purchase 85 per cent of its wool clothing 
requirements from Langrock Clothing Company (R., 
pp. 60-62; 146, 148). October 11,1929, appellee opened 
a retail clothing and furnishings business at 1341 F 
Street, Northwest, Washington, D. C., and has since 
there conducted said business (R., pp. 8, 104). (See 
Findings of Fact, R., pp. 87-89.) 

The authorized common stock of appellee is 1,000 
shares of par value of $100.00 per share (R., p. jS6). 
I). T. Langrock subscribed to 200 shares of stock,land 
appellants to 100 shares each; said subscriptions ^ T ere 
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paid in cash, and the stock issued (R., pp. 92, 104). 
February 10, 1930, 250 shares of common stock were 
issued to Langrock for which he paid $25,000.00 (R., 
pp. 92, 104, 105, 109, 146); he agreed with appellants 
to sell them 125 shares of said stock, for $12,500.00, 
and took in payment thereof their note in that sum 
payable on or before October 1, 1934, interest at 6 per 
cent, Langrock to retain possession of said stock until 
payment of the note; if not paid on or before October 
1, 1934, he at his option to consider the agreement 
void and retain the stock (R., pp..65-67, 105, 132). Ap¬ 
pellants paid interest on said note for about two and 
one-half years, but no part of the principal has been 
paid (R., pp. 131, 132). Appellants claim the time of 
payment of said note was extended (R., pp. 132-133), 
which is denied by Langrock (R., p. 142). July 17, 

1930, the directors sold $15,000.00 additional common 
stock, 75 shares to Langrock for which he paid $7,- 
500.00, and 37 1 /2 shares each to appellants, for which 
they gave appellee their note for $7,500.00; Langrock 
procured the discount of said note for appellee. Ap¬ 
pellants still owe about $3,600.00 on said note (R., pp. 
105, 131, 133). (Findings of Fact, R., pp. 86-90.) 

All the stock standing in names of appellants was 
by them deposited as collateral to certain indebtedness 
due by them to Langrock, which is overdue and un¬ 
paid (R., pp. 2, 18, 108-110, 110-111). 

A special meeting of stockholders, September 17, 

1931, voted to increase the capital stock of appellee by 
adding 250 shares of preferred stock, par $100.00. 
Certificate executed February 27, 1932, signed by both 
appellants, and Langrock and Rubington, as the major¬ 
ity of the directors, was thereafter approved by the 
Secretary of State of Connecticut (R., pp. 105, 132). 
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In the summer and early fall of 1932, appellee made 
a composition on a basis of 33 1/3 per cent with its 
creditors, other than Langrock Clothing Coinpany. 
Thereafter, at the suggestion of appellants tljiat the 
Langrock Clothing Company accept stock of appellee 
in payment of its account of about $37,000.00 plus in¬ 
terest, said company accepted 200 shares of preferred 
stock and 35 shares of common stock of appellee, a 
total of $23,500.00 par value, and $4,000.00 cash and 
the personal guarantee of Langrock, in liquidation of 
appellee’s indebtedness to it (R., pp. 106, 108, 122, 123, 
130). The other creditors of appellee knew of said 
settlement (R., p. 120). The Directors at a meeting 
November 19, 1932, authorized the issuance of said 
$23,500.00 stock; both appellants signed the minutes 
of that meeting (R., pp. 106, 117, 130), and appellants 
as President and Secretary, respectively, signed the 
certificates of stock (R., pp. 108, 131, 132). 

In consideration of the settlement, and of farther 
credit from Langrock Clothing Company, appellee 
agreed to repurchase said $23,500.00 stock, for which 
re-purcha'se appellants, as owners of $27,500.00 stock 
of appellee, agreed to vote their stock (R., pp. 106-107, 

122) . Thereafter, about March, 1934, in a financial 
adjustment, Langrock Clothing Company, through 
Langrock as guarantor, turned over said stock to W. 
Sturzberg Schell & Co. Said certificates still stand 
of record in the name of Langrock Clothing Company. 
Appellee made payments on account of the re-purchase 
continuously until June, 1935, and the amount du6 has 
been curtailed to about $9,200.00 (R., pp. 106-107, 1 122, 

123) . (See Findings of Fact, R., pp. 89-91.) ! 

A letter of October 7, 1933, from Langrock Clofjhing 
Company, written by A. J. Kellenberg, who is its jvice- 
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president and a director (R., p. 125), referred to the 
issuance and re-purchase of said stock and said: 
“* * * we agreed * * * that the first stock to 
be retired, would be the $,‘3500 common stock’’ (R., pp. 
126-127). This is the only evidence of record concern¬ 
ing any agreement on that point. A letter, dated May 
7, 1934, from Langrock Clothing Company, Inc., states 
that two matters to be taken up at the Directors’ meet¬ 
ing in July were retirement of paid stock certificates 
and transfer of $3500 stock from common to preferred. 
Xo such action was taken, although a directors’ meet¬ 
ing was held July 16, 1934, at which appellant Lewis 
Saltz was present (R., pp. 12S-129, 149). 

March 4, 1(931, the drawing account of appellants as 
employees of appellee was increased to $5,200.00 each 
per year (R., p. 147); March 5, 1931, appellants and 
Langrock modified their basic agreement of June 28, 
1929, and Langrock agreed to sell to appellants, at the 
end of their five-year contract of employment, all his 
holdings of stock in appellee corporation, at book 
value, not less than par, upon condition that appellants 
complied with the basic agreement and that all loans 
made to them personally by Langrock and all obliga¬ 
tions of appellee to banks and to Langrock Clothing 
Company were paid (R., pp. 57-60, 105). (Findings 
of Fact, R.,p. 89.) 

December 26, 1933, the Secretary of State of Con¬ 
necticut entered of record a certificate of forfeiture of 
the corporate rights and franchises of ap])cllee, under 
the provisions of Connecticut General Statutes, because 
of its defaults to file annual reports (R., pp. 36-39, 47, 
129-130). Said statute provided for revocation of such 
forfeiture upon the filing of the required report and 
payment of penalties and a reinstatement fee of $25.00 
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(R., p. 39). Said forfeiture was not known to Lang- 
rock until after June 19, 1935 (R., pp. 141, li2); it 
was known to appellant Lewis Saltz shortly aftdr May 
3, 1935 (R., pp. 131,132); but instead of making appli¬ 
cation to the Secretary of State to have the forfeiture 
revoked, appellants on June 19, 1935, filed thejr bill 
asking for a receiver for appellee, on the ground, 
among others, that its charter had been forfeited (R., 
pp. 132, 30-31, 35-62). I 

June 24, 1935, appellee filed its report in the office of 
the Secretary of State of Connecticut, as required by 
the statute, and thereupon the forfeiture of Decem¬ 
ber 26, 1933, was revoked, and the corporation was 
placed in good standing upon the records of said office 
(R., p. 143). (Findings of Fact, R., p. 94.) 1 

Appellee, Saltz Brothers, Incorporated, has never 
paid a dividend (R., p. 133). (Findings of Fac^, R., 
p. 89.) 

During the term of appellants ’ contract of employ¬ 
ment by appellee, and until the filing of this suit, (vari¬ 
ous differences arose between appellants and th^ ap¬ 
pellee’s board of directors, as to the management of 
appellee’s store, the policy of its business, the payment 
of bonus, etc. (R., pp. Ill, 112). In disregard ofj ap¬ 
pellee’s franchise agreement requiring it to purchase 
85 per cent of its wool clothing from Langrock Cloth¬ 
ing Company (R., pp. 146, 148, 60-62), appellants pur¬ 
chased from said company for appellee’s store, in! the 
period March 1 to December 31, 1935, clothing to the 
amount of only $8,431.28, as against a prior annual 
average of about $40,000.00; and they removed the 
trade-marks of said company from appellee’s store 
(R., pp. 119, 129, 133-134). j 

From and after June 20, 1935, until said deqree 
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herein, appellants, in disregard of the requirements of 
the Directors, deposited appellee’s funds from its busi¬ 
ness in a special account provided for payment of 
salaries and current expenses only, and subject to ap¬ 
pellants’ check without countersignature, and did not 
deposit any receipts from appellee’s business in its 
regular account, in which all receipts were required by 
the directors to be deposited, to be disbursed only on 
check countersigned by the Treasurer or Assistant 
Treasurer (R., pp. 11, 21). (See Findings of Fact, R., 
pp. 95-96.) 

In 1934, Langrock, majority stockholder, endeavored 
to have a meeting of the stockholders of appellee to 
consider the settlement to be had at the end of the 
five-year employment of appellants, October 11, 1934, 
including the payment of loans and of obligations to 
banks, and the purchase of his stock by appellants, 
and have proper record made on appellee’s minutes 
(R., pp. 112, 121, 122). Appellants, then President 
and Secretary respectively, of appellee, did not call 
such meeting. Xo renewal of appellants’ employment 
was had, after its termination October 11, 1934, but 
they continued to hold appellee’s property, to conduct 
its store and business, and to pay themselves compen¬ 
sation at the rate theretofore allowed them (R., pp. 
9, 10, 43). 

January 15, 1935, Langrock as holder of the ma¬ 
jority of the issued and outstanding stock of appellee, 
called on appellant Lewis Saltz, as President of ap¬ 
pellee, to fix a date for holding an annual stock¬ 
holders’ meeting, and suggested it bo held January 
26, 1935, at the office of the corporation, 65 Whitney 
Avenue, Xew Haven, Connecticut. Appellant Lewis 
Saltz declined to comply with the request, on the 


ground that his brother, appellant S. Tliomad Saltz, 
was about to undergo an operation. (R. pp. 112-14.) 

January 26, 1935, Langrock gave notice to all stock¬ 
holders of appellee that its annual meeting wcjuld be 
held February 9, 1935, at 2:30 P. M., at the office of 
the corporation, 65 Whitney Avenue, New jdaven, 
Connecticut; said notice recited it was given by I Lang¬ 
rock as holder of one-tenth of the outstanding stock, 
to wit, more than fifty per cent, of said stock, and 
was so given because of the neglect and refusal of the 
president of said corporation to call such meetinlg, and 
was in accordance with the statutes. (R. p. 114.) Each 
of appellants received said notice, and announced that 

tliev would not attend but would contest anv action 
* +> 

taken at such meeting. (R. pp. 114-117.) (See [Find¬ 
ings of Fact, R. pp. 91-92.) 

As of February 9, 1935, appellee’s issued and out¬ 
standing slock of record was as follows: (R. pp. 93, 
117, 118) I 


D. T. Langrock 

522 shares common stock 

A. E. Rubington 

i 1 

A. J. Kellenberg 

2 ! 

Lewis Saltz 

137% j 

S. Thomas Saltz 

137% 

Langrock Clothing 1 

Company 

35 


835 shares common stock 

Langrock Clothing I 

Company 

200 shares preferred stdck 


One share standing of record in name of A. J. IKel- 
lenberg has been endorsed to D. T. Langrock. (R. p. 
117.) ! 
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February 9,1935, the annual meeting of stockholders 
of appellee was held at 2:30 P. M., at the office of the 
corporation, 65 Whitney Avenue, New Haven, Con¬ 
necticut ; 525 shares of stock, held by Langrock and his 
nominees, were present in person, and 35 shares in 
name of Langrock Clothing Company by proxy, a total 
of 560 shares out of 835 shares outstanding. Appel¬ 
lants were not present. Five directors were unani¬ 
mously elected,—A. E. Rubington, A. J. Kellenberg, 
D. T. Langrock and S. Thomas Saltz, former directors 
(R., pp. 145, 147-148), and Clarence F. Emery (R., 
pp. 67-71; 118, 124-125). 

Immediately upon adjournment of the stockholders’ 
meeting, a directors’ meeting was held at which were 
present A. J. Kellenberg, A. E. Rubington, D. T. Lang¬ 
rock and Clarence F. Emerv; and the following of- 
ficers were unanimously elected: D. T. Langrock, Presi¬ 
dent and Treasurer; A. J. Kellenberg, Vice-President; 
A. E. Rubington, Secretary; Clarence F. Emery, As¬ 
sistant Secretary and Assistant Treasurer. The presi¬ 
dent was authorized to select and hire a manager for 
appelleestore in Washington, to dispense with the 
services of any and all employees, and to hire any 
persons, as in his opinion was for the best interest of 
the corporation, and to take immediate possession and 
control of appellee and its business and all its prop¬ 
erty and, to retain counsel and make other necessarv 
expenditures (R., pp. 71-74, 118, 125). 

Thereafter Langrock, as President, with Charles B. 
Mclnnis, appellee’s attorney, went to appellee’s store, 
there saw appellant Lewis Saltz, told him of the author¬ 
ization given by appellee to take charge of its property, 
and requested and demanded possession thereof. Ap¬ 
pellant Lewis Saltz refused to give such possession (R., 
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I 


pp. IIS-119, 129). (Findings of Fact, R. pp. 93-94.) 

Saturday, August 31, 1935, at 10:00 o’clock A. M., 
pursuant to notice given August 21, 1935, by |A. E. 
Rubington, Secretary, the annual meeting of (stock¬ 
holders of appellee was held, at its office, 65 Whitney 
Avenue, New Haven, Connecticut. The date was fixed 
by D. T. Langrock, President. 559 shares of stock, out 
of 835 shares outstanding, were present in pcrsjon or 
by proxy. The same directors were unanimously re¬ 
elected. Appellants refused to attend said meeting 
(R., pj). 12, 75-78, 79, 120, 125). I 

Meeting of the Board of Directors held immediately 
thereafter was adjourned to September 23, 1935, be¬ 
cause of lack of quorum, and notice of such adjourned 
meeting was thereafter given to all directors (Rf, pp. 
12, 79-80,120). | 

At such adjourned meeting, September 23,1935,j with 
a majority of the Directors present, the officers chosen 
February 9,1935, were unanimously re-elected, an|d in¬ 
structions were again given to the President to take 

. | 

charge of appellee’s property and business (R.i pp. 
12-13, 80-85, 119, 120). Appellants refused to attend 
(R., pp. 85, 86). J 

Thereafter Langrock as President again went td ap¬ 
pellee’s store, with Mr. Mclnnis, appellee’s attorney, 
saw both appellants, explained the situation anc| de¬ 
manded possession of appellee’s store, business;and 
property; appellants again refused to give such pos¬ 
session, said they would defy him in anything he could 
do, refused to talk to him or appellee’s attorney, and 
ordered both out of the store (R., pp. 120, 129). tfSee 
Findings of Fact, R., pp. 94-95.) | 

This suit was then instituted. I 
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ARGUMENT. 

There is practically no conflict in the testimony. The 
corporate action taken at the stockholders’ and direc¬ 
tors’ meetings of February, August and September, 
1935, is a matter of law, and not of fact, for there is no 
denial that the meetings were held or that the proceed¬ 
ings set out in the corporate minutes were in fact had; 
nor is there any dispute as to the provisions of the 
corporation’s by-laws. Although appellants’ answer 
(R., pp. 16-34, 26, 30) made many charges concerning 
alleged actions of Langrock and others, appellants 
introduced no evidence in support thereof. 

The bill filed by the appellee, Saltz Brothers, Incor¬ 
porated, set out its organization and capital structure, 
the holdings of its stock, and the situation of fact which 
made necessary a resort to the courts for establishment 
of its right to possession of its own property, wrong¬ 
fully withheld from it by appellants. Of the Findings 
of Fact made by the Court upon the evidence adduced 
and the admissions of the pleadings, Numbers 1 to 7 
and Number 13 relate chiefly to corporate organization 
and stockholders; Numbers 8, 9, 10, 17, 18, 22 and 23 
establish actions and proceedings contributing to the 
necessity for filing the bill; and Numbers 11, 12, 14, 
15,16, 19, 20 and 21 recite the holding of the corporate 
meetings of 1935, attacked by appellants, and action 
taken in pursuance of said meetings. 

I. 

The Relief Sought Below by Appellee is Within the 
Recognized Principles of Equity Jurisdiction. 

Appellee; a Connecticut corporation, doing business 
in the District of Columbia, filed its 4 4 Bill of complaint 
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for injunction and accounting” (R., p. 1), agaiijst ap¬ 
pellants, residents of the District, stockholders iof the 
corporation, formerly its officers, and formerl^ em¬ 
ployed to conduct its business, seeking to prevent them 
from further interfering with said business aijid the 
corporation’s possession of its own property in the 
District; it prays an accounting of their conduct of 
said business since the expiration of their employment. 

Appellants defend on the claim that although their 
contract of employment has expired, they still are 
officers of the corporation and as such have the right 
to retain possession of the corporate property; that 
the officer acting on behalf of the corporation |s not 
such officer, and that equity has no jurisdiction to en¬ 
tertain this suit, since the question raised herein by 
appellants of title to corporate office must be deter¬ 
mined in a court of law by quo warranto proceedings. 

Those proceedings would necessarily be in the ctourts 
of Connecticut, the corporation’s domicile, where it 
could not get service on the two individuals withhold¬ 
ing its property in the District. Under appellants’ con¬ 
tention, any defendant would have power to prevent 
a foreign corporation’s recovery of its own property 
by raising the question of the right to office of the 
officer acting for the corporation and thus prevent the 
court within whose jurisdiction the property and the 
defendant were located from granting any relief. 

Conceding that quo warranto is the proper remedy 
to try title to office in a private corporation, as such 
questions can, and should, be determined in proceed¬ 
ings at law, it is equally well settled that a court of 
equity will inquire into the validity of an election of 
officers or directors of a private corporation and deter¬ 
mine whether persons claiming to be officers or direc- 
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tors are entitled to act in that capacity, when the ques¬ 
tion arises collaterally and incidentally in a suit in 

•/ * 

which the court has jurisdiction on other grounds, and 
the inquiry and determination are necessary to settle 
the rights and do complete justice between the parties. 

Appellee contends the question of the legality of the 
action taken by the stockholders 9 meetings of February 
and August, 1935, and the directors’ meetings follow¬ 
ing, is incidental to the right of the corporation to have 
its own property from the custody of its former em¬ 
ployees, and to require them to account to it for their 
conduct of its business. 

In Walker v. Johnson, 17 App. D. C. 144, this court 
had before it the question of the issuance of an injunc¬ 
tion to restrain the holding of a corporate election. In 
discussing the right of equity to determine the validity 
of such election, the opinion (Mr. Justice Shepard) 
said (p. 167): 

“On the other hand, it is well established that 
when necessary to the complete adjudication of a 
cause over which it has jurisdiction on indepen¬ 
dent grounds, a court of equity will inquire into 
and determine the validity of a corporate election 
as it will any other incidental question of fact or 
law that may arise in the course of a suit.” 

As was said by Justice Cardozo, in Travis v. Knox 
Terpezone Company et al., 215 X. Y. 259, 109 X. E. 
250, considering a bill in equity to compel the transfer 
of corporate stock, and comparing equitable remedies 
and remedies at law: 

“In each there must be an inquiry into the own¬ 
ership of the shares and a determination of the 
relief between the claimant and his corporation, 
before the court can proceed to judgment. In each 
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that inquiry is merely preliminary or incidental 
to the inquiry whether a contract has been broken, 
a tort committed, a right of ownership infringed.” 

In The Loan Society of Philadelphia v. Ea^enson 
et al.j 241 Pa. 65, 88 A. 295, plaintiff, a Delaware cor¬ 
poration, filed a bill in equity against its former direc¬ 
tors and officers, charging negligence and mismanage¬ 
ment, and praying an accounting and general jrelief. 
The trial court dismissed the bill, as involving interfer¬ 
ence with internal affairs of a foreign corporation On 
appeal the decree was reversed, and the court sa{d: 

“This suit was instituted by the corporation it¬ 
self to enforce redress for injuries which it alleges 
it has sustained by the wrongful acts of the defen¬ 
dants. * * * The court has jurisdiction qf the 
parties and may, therefore, enforce any decree or 
judgment entered against them. Hence, it is im¬ 
material whether the suit is at law or in equity. 
The form of the action is not determinative of the 
jurisdiction. 

“There is every reason why the court should 
take jurisdiction in this case. The plaintiff cor¬ 
poration, though chartered in another state, has 
a right to sue in this State. The business of the 
corporation is carried on in this State. The de¬ 
fendants against whom relief is sought reside in 
this State. * * * If jurisdiction is denied, it 

deprives the corporation of all relief for the in¬ 
juries which it alleges it has sustained by reison 
of the tortious acts of its former directors. The 
defendants reside in this State, are subject to the 
process of this Court, and no service can be had on 
them in Delaware, unless, by chance they may be 
served while temporarily in that state. The plain¬ 
tiff is not required to take such chances in oi^der 
to enforce its rights. It is no hardship on the de¬ 
fendants to be required to answer for their acts 
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tors are entitled to act in that capacity, when the ques¬ 
tion arises collaterally and incidentally in a suit in 

* •> 

which the court has jurisdiction on other grounds, and 
the inquiry and determination are necessary to settle 
the rights and do complete justice between the parties. 

Appelleei contends the question of the legality of the 
action taken by the stockholders ’ meetings of February 
and August, 1935, and the directors’ meetings follow¬ 
ing, is incidental to the right of the corporation to have 
its own property from the custody of its former em¬ 
ployees, and to require them to account to it for their 
conduct of its business. 

In Walker v. Johnson, 17 App. D. C. 144, this court 
had before it the question of the issuance of an injunc¬ 
tion to restrain the holding of a corporate election. In 
discussing the right of equity to determine the yalidity 
of such election, the opinion (Mr. Justice Shepard) 
said (p. 1G7): 

“On the other hand, it is well established that 
when necessary to the complete adjudication of a 
cause over which it has jurisdiction on indepen¬ 
dent grounds, a court of equity will inquire into 
and determine the validity of a corporate election 
as it will any other incidental question of fact or 
law that may arise in the course of a suit.” 


As was said by Justice Cardozo, in Travis v. Knox 
Terpezone Company et al., 215 X. Y. 259, 109 N. E. 
250, considering a bill in equity to compel the transfer 
of corporate stock, and comparing equitable remedies 
and remedies at law: 

‘ 4 In each there must be an inquiry into the own¬ 
ership of the shares and a determination of the 
relief between the claimant and his corporation, 
before the court can proceed to judgment. In each 
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that inquiry is merely preliminary or incidental 
to the inquiry whether a contract has been lj>roken, 
a tort committed, a right of ownership infringed. ’ ’ 


In The Loan Society of Philadelphia v. Eayenson 
et al., 241 Pa. 65, 88 A. 295, plaintiff, a Delaware cor¬ 
poration, filed a bill in equity against its former! direc¬ 
tors and officers, charging negligence and mismanage¬ 
ment, and praying an accounting and general (relief. 
The trial court dismissed the bill, as involving interfer¬ 
ence with internal affairs of a foreign corporation On 
appeal the decree was reversed, and the court said: 

“This suit was instituted by the corporation it¬ 
self to enforce redress for injuries which it alleges 
it has sustained by the wrongful acts of the defen¬ 
dants. * * * The court has jurisdiction qf the 

parties and may, therefore, enforce any decree or 
judgment entered against them. Hence, it ijs im¬ 
material whether the suit is at law or in equity. 
The form of the action is not determinative df the 
jurisdiction. 

“There is every reason why the court should 
take jurisdiction in this case. The plaintiff! cor¬ 
poration, though chartered in another state, has 
a right to sue in this State. The business of the 
corporation is carried on in this State. The de¬ 
fendants against whom relief is sought reside in 
this State. * * * If jurisdiction is denied, it 

deprives the corporation of all relief for the in¬ 
juries which it alleges it has sustained by reason 
of the tortious acts of its former directors. (The 
defendants reside in this State, are subject to| the 
process of this Court, and no service can be had on 
them in Delaware, unless, by chance they majr be 
served while temporarily in that state. The plain¬ 
tiff is not required to take such chances in oi^der 
to enforce its rights. It is no hardship on the! de¬ 
fendants to be required to answer for their ^cts 
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in the jurisdiction in which they reside. They 
might well complain if required to go to another 
state and defend against the claim. The plaintiff 
simply asks them to submit to the judgment of 
their own tribunals, and no sufficient reason, legal 
or equitable, has been shown why they should not 
do so. * * * 

“* * * Both discovery and an accounting are 
necessary to afford relief to the plaintiff, and 
hence an action at law will not furnish the plaintiff 
corporation an adequate remedy for the injuries 
it has sustained.” 

In Frank Sheehy et al. v. John J. Barry et al.. 87 
Conn. 656, plaintiffs, majority stockholders of a cor¬ 
poration, filed bill against the corporation and min¬ 
ority stockholders, its former officers who had been 
suspended, seeking accounting of rents, etc. The sus¬ 
pended officers had seized and held possession of the 
corporate property, evicted plaintiffs therefrom, re¬ 
ceived and retained rents, and were attempting to sell 
the property for their personal benefit; plaintiffs,’after 
exhausting all means provided by the by-laws, were 
unable to get control of the property or prevent defen¬ 
dants’ acts. The appellate court said: 

“The case presented is one where usurpers of 
the offices of a corporation have appropriated some 
and wasted other of its assets, and now purpose 
selling the remainder for their own benefit, and 
have forcibly prevented the plaintiffs, although a 
majority of the stockholders, from securing con¬ 
trol of the corporate offices and correcting and pre¬ 
venting these acts of fraud and mismanage¬ 
ment. * * * 

“It is true that a title to office may not be tried 
in a court of equity; but, if the title arises in an 
equitable case, the court will determine the ques- 
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tion for the purpose of administering in that case 
its equitable jurisdiction. 

“So equity may restrain usurpers and cbmpel 
them to account under the same conditions it may 
de jure or de facto officers. Johnston v. Jones, 
23 N. J. Eq. 216, 226, 227. | 

“If the acts done are lawful or not, according as 
the officers are lawfully in possession or jmere 
usurpers, and the interposition of equity dej:>ends 
upon whether the acts are done by lawful dr un¬ 
lawful officers, it must ascertain this. Johnston v. 
Jones, 23 N. J. eq., 216, 226, 227.” 

See also: 

The Chicago Macaroni Manufacturing Company 
ct al. v. Agostino G. Boggiano, 202 Ill. 312; 67 
N. E. 17; 


David TT". Hall ct al. v. Frank 77. Woods et al., 
325 Ill. 114, 136,156 N. E. 258. 

In Andrews v. Drake et al., 83 F. (2d) 767, (Circuit 
Court of Appeals, 6th Circuit), after the filing of a 
bill in equity by a stockholder of Iiupp Motor Car 
Company, against the corporation and one Andrews, 
its largest stockholder, charging fraud and misman¬ 
agement and attempts by Andrews to throw the cor¬ 
poration into receivership, an agreement was reached 
wherebv Andrews resigned as Chairman of the Board 
and new members were elected. Andrews then as¬ 
sumed a hostile attitude, caused meetings of his fofmer 
board to be held, and represented that they were still 
directors. Thereafter an annual meeting of stbek- 
holders elected certain directors and ratified the ^cts 
of the so-called new board. The court found the ^iew 
board was validly elected, and the annual meeting of 
stockholders electing it was validly convened and hbld; 
it enjoined Andrews from prosecuting any furtjher 
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actions involving the issues decided, and ordered an 
accounting. The decision held the suit was in effect on 
behalf of the corporation; that 44 decrees are based 
upon issues, and proof as to all other matters is irrele¬ 
vant”; that the issues were the existence of fraud and 
mismanagement. Discussing the election of directors, 
the court said (p. 773): 

“Appellant insists that the court erred in de¬ 
creeing that Groesbeck * * * and Drum were 
valid directors and in entertaining jurisdiction 
to adjudicate their title to office. The point is 
without merit. It must be kept in mind that this 
is a stockholders’ suit against the old board of 
directors and against appellant in particular for 
mismanagement of its affairs in violation of their 
• duties as trustees. It is not primarily a contest 
between rival boards of directors. The court un¬ 
doubtedly had jurisdiction (cases), and it is a 
fundamental principle that equity having juris¬ 
diction for one purpose will take jurisdiction for 
all purposes germane thereto. 4 Equity delights 
to do complete justice and not by halves.’ It will 
do what is necessarv to grant relief as between 
the parties. It was within the province of the 
court to establish the validity of the new board 
of directors in order that its decree might be com¬ 
plete, and that the relief granted might not only 
become but remain effective.” 

The cases cited by appellants do not support their con¬ 
tention that the court below was without juris¬ 
diction. 

In Hayes v. Burns , 25 App. D. C. 242 (appellants’ 
brief p. 11), while the bill prayed for certain equitable 
relief, it was frankly admitted by complainants on 
hearing that the only question was which of two 
meetings, held the same day at the same place, by 
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rival factions of a labor organization, not a Istock 
corporation, was the legal meeting of the order. Each 
faction claimed to be the “Knights of Labor”, and 
one faction had in its hands certain lodge property 


which the other wanted. 

Bedford Springs Company v. McMeen, 161 Pa. 639, 
29 Atl. 99, (appellants’ brief pp. 13-14), was cited, and 
quoted in Ilaycs v. Burns, supra. The corporation’s 
office was “at the hotel” at Bedford Springs, Penn¬ 
sylvania. On the day set for the annual meeting, one 
board of directors was elected by majority stock¬ 
holders at the company’s hotel, and another board was 
elected by minority stockholders at another hotel. On 
hearing on bill and answer, the bill was dismissec|, on 
the ground that quo warranto was the proper reniedy. 

In Johnson v. Horton , 63 F (2d) 950, (appellants’ 
brief pp. 14-15), which cites Hayes v. Burns , supra, 
and quotes from the Bedford Springs case, supra, the 
bill was dismissed on motion as not stating facts Suffi¬ 
cient to constitute a valid cause of action in equity. 
The directors enacted a bylaw prohibiting the voting 


of anv stock unless certain assessments thereon had 
* 

been paid. At a stockholders’ meeting two boards of 
directors were elected, one by stockholders who had 
paid assessments and the other by those who had not. 
The relief sought was the determination of the result 
of the elections and the right to enact said bylaw, and 
the appointment of a receiver pending such determi¬ 


nation. 


In Merchants Loan & Investment Corporation v. 
Abramson et al. , 214 App. Div. 252, 212 N. Y. S. 193 
(appellants’ brief pp. 15-16), the only point before the 
court was the sufficiencv of the allegations of the bill 
to sustain a judgment on pleadings, the denials of the 
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answer haying been stricken out. Nothing was in¬ 
volved except the question which of two boards of di¬ 
rectors was, on the averments of the bill, properly 
elected. 

Celia et al. v. Davidson et al., 304 Pa. 3S9, 156 Atl. 
99, (appellants ’ brief pp. 16-17), was a contest between 
members of subordinate lodges of the Fraternal Order 
of Beavers,iwhich had approximately 16,000 members; 
plaintiffs charged that defendants, officers of the or¬ 
der, were ineligible for office because not in good stand¬ 
ing in their respective lodges, and were attempting to 
collect more than the authorized dues from members; 
the bill prayed that defendants be enjoined from col¬ 
lecting the increased dues, and ordered to vacate their 
offices, that a receiver be appointed and that an elec¬ 
tion be held. The trial court decreed that defendants 
vacate their offices, appointed a receiver, and directed 
a special election, but did not restrain the collection of 
the increased dues. On appeal, defendants claimed 
that the proper proceeding to oust them from office 
was quo warranto, and the proper proceeding to order 
an election was mandamus, and that as to the onlv 

7 v 

matter over which the chancellor had jurisdiction, the 
enjoining of the collection of excess dues, no relief was 
granted, and therefore the whole proceeding must fall. 
The opinion of the court contains the following: 

“Appellees argue that the principle applies that 
equity having jurisdiction as to part of a contro¬ 
versy will round it out and afford full relief. This 
principle would apply if the court had proceeded 
to adjudicate the matter over which it had juris¬ 
diction and as incidental to complete relief in 
respect to it had disposed of the other matters 
averred in the bill; but here, as before stated, 
the court did not act upon the matter which gave 
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it dominion over the case, but only on ^he inci¬ 
dental subjects over which in themselves it was 
without power.” 

I 

The decision in Moir v. Provident Savings Life As¬ 
surance Society of New York, et al., 127 App. Div. 591, 


112 N. Y. Sup. 57, (appellants’ brief p. 17) says of the 
proceeding before it: 

44 It may be noted, further, that this is not an 
action brought by either of the claimants to the 
office in dispute, but is brought by a stockholder 
for the purpose of determining such rival claim. 
For such an action no precedent is cited, either at 
law or in equity. * * * Nothing is sought to be 
determined but the title to office of one director. 


The order enjoins a person, a de facto cjirector 
under color of an election, from acting as such, 
and commands the recognition of another (person 
whose resignation, under color of the action of 
the board, has been accepted, and that is all.” 


Bledsoe v. Grand Lodge of United Brothers of 

Friendship of Texas, et al., -Tex. Civ. Apxj.-, 

53 S. W. (2d) 73, (appellants’ brief p. 17) was a kuit by 
Bledsoe for $8,800.00 salary as Grand Master of the 
Lodge, an office alleged to have been usurped by one 
Davis. The Court of Civil Appeals held the governing 
body of the Lodge, under its constitution, had jurisdic¬ 
tion of the controversv, and that it was incumbent on 
Bledsoe to allege and prove he had applied to the 
Lodge for relief, but his bill made no such avenjnents. 

Appellants’ brief (pp. 17-18) criticises certain! cases 
cited by appellee in argument in the court belov^. For 
the sake of the record, it may be said that Wother v. 
Johnson , 17 App. D. C. 144, (supra), was cited below 
by appellee, and the paragraph quoted on page 17 of 
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the brief apparently is intended in support of appel¬ 
lants' present contention. The language quoted was 
used by the i court (17 App. D. C. at page 167) in 
differentiating the case before it from those in which 
the proper tribunal was a court of law, and it then 
proceeded to approve and affirm the action of the court 
below in taking jurisdiction and granting the relief 
prayed. 

The quotation from Hayes v. Burns , 25 App. D. C. 
242 (appellants’ brief p. 17), only emphasizes the ar¬ 
gument of appellee herein, that that case and Walker 
v. Johnson involved verv different situations. Neither 
the latter nor anv other well-considered case holds 
“that a bill in equity is the proper proceeding to try 
the question of title to an office”, which was the only 
question at issue in the Hayes case. 

In the instant case the decision of the title to office 
is merely incidental to the granting of the relief prayed 
by the corporation, and all the authorities hold that in 
such situation equity has jurisdiction to determine the 
validitv of the election involved. 

II. 

The Evidence Below Required the Court to Find That 
the Stockholders’ Meetings of February 9, 1935, 
and August 31, 1935, Were Legally Called and 
Held. 

Appellee contends there is no merit in appellants’ 
claim that tlie stockholders’ meetings of February 9. 
1935, and August 31, 1935, at which, by a majority 
vote of the total outstanding stock of the corporation, 
directors were elected, were invalid as having been 
called by the wrong person, and held at the wrong time 
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and at the wrong place, and, as to the February meet¬ 
ing, before the certificate of forfeiture had been re¬ 


voked. Appellee likewise contends there is no merit 
in the argument that the directors’ meetings subse¬ 
quently held, which elected officers and instructed the 
president to take possession of the corporation’s prop¬ 
erty, were invalid. 


A. The Meeting of February 9, 1935. 

1. Place of Meeting. 

Said meeting was held at the office of the corpora¬ 
tion, 65 Whitney Avenue, New Haven, Connecticut. 

The Certificate of Incorporation of appellee [requires 
as to the sit us of the corporation only that it I is to be 
located in the town of New Haven, in the State of 
Connecticut (R., p. 144). The statutory requirement 
is that stockholders’ meetings shall be held in tjie state, 
and at a place fixed in the by-laws (Section 39, Cor¬ 
poration Laws of Connecticut). The by-laws provide 
(ART. I. Section 1) that the principal office shall be 
in the City of New Haven, Connecticut, and further 
(ART. III. Sections 1, 2) that stockholders’ meetings 
for election of directors shall be held at the principal 
office of the corporation in New Haven (R., pp. 2-3, 
134-135). ‘ 

The Certificate of Organization, executed, filed and 
approved, showing that the new corporation had com¬ 
pleted its corporate organization by collecting i ts stock 
subscriptions, electing directors and officers and adopt¬ 
ing by-laws, reported that the location of its principal 
office in the State is No. 129 Church Street (R., pp. 
144-145). 

At the first meeting of the Board of Directors, they 
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voted that the office of the corporation be located at * 
No. 129 Church Street, New Haven, Connecticut (R., p. 
145). This is not, as erroneously stated in appellants’ 
brief (p. 20), a provision of the by-laws. It is only a 
resolution of the Board of Directors, subject to change, 
and thereafter in fact changed, by the Board in the 
exercise of its powers. 

Prior to February 9, 1935, twenty-five corporate 
meetings of appellee were held, one of incorporators, 
three of stockholders, and twentv-one of directors. 
Four at the time of incorporation and the next three 
directors’ meetings were held “at the office of Samuel 
Campner, 129 Church Street”. Two special meetings 
of stockholders, November 2, 1929, and September 17, 

1931, were held “at the office of Campner & Pouzzner, 
129 Church Street”. Prior to October 31, 1932, three 
meetings of directors, February 10, 1930, August 22, 

1932, and October 6, 1932, were held “at the office of 
the corporation, 129 Church Street”; and five were 
held at 65 Whitney Avenue, three of them “in the 
office of the company” at that address. Sometimes the 
directors went to the office of Campner & Pouzzner, 
appellee’s attorneys, to discuss legal matters; and 
some meetings were held at both places (R., pp. 142, 
143). October 31,1932, a meeting of directors was held 
at which were present appellants Lewis Saltz and S. 
Thomas Saltz, and D. T. Langrock, A. J. Kellenberg 
and A. E. Rubington, being all of the directors; the 
waiver of notice and the minutes of said meeting, 
signed bv all five directors, who were then all the stock- 
holders of the corporation, recite that the meeting is 

“held at the office of the corporation, 65 Whitney 

Ave., New Haven Conn.” 

(R., pp. 14S-9) 
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Thereafter no meetings were held at 129 Church 
Street. One was held in New York, one 4 ‘at tljie office 
of the corporation”, without stating an address; and 
all the others at 65 Whitney Avenue, five of them affirm¬ 
atively stated to be “at the office of the corporation” 
(R., pp. 145-149). The books of the corporation have 
always been kept at 65 Whitney Avenue (R., p. 142). 
Appellants on numerous occasions attended corporate 
meetings at 65 Whitney Avenue, and signed minutes 
and waivers of notice of such meetings (R., pjp. 147- 


149). 

The utmost requirements of statute, charter ajnd by¬ 
laws, assuming them to be mandatory, are th^t the 
stockholders’ meeting is to be held at the principal 
office of the corporation in the City of New Haven, 
Connecticut. 

If the address of 129 Church Street was binding as 
the “office of the corporation at New Haven, Connecti¬ 
cut”, it was changed by the directors at their meeting 
of October 31, 1932 (R., pp. 148-149), more than two 
years before the contested election (By-laws, Art. III. 
Sec. 1; R., p. 134). The signatures of all five directors, 
who then were all of the stockholders, to the waiver 
and minutes of the meeting would certainly constitute 
sufficient “notice”; in addition, the letter of Jaiiuary 
15, 1935, requesting the holding of an annual meeting 
“at the office of the Corporation, 65 Whitney Avenue, 
New Haven, Connecticut”, was more than twenty days 
before the meeting was held (R., pp. 134; 112-1131). 

In Middletown Ferry Company v. Town of Middle- 
town, 40 Conn. 65, the court defined what is “the prin¬ 
cipal place of business” of a corporation withii^ the 
meaning of the statute, and said: 
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“We think it is clear that the principal place 
of the business of a corporation, or where it exer¬ 
cises its corporate powers, within the meaning of 
the statute, is where the governing power of the 
corporation is exercised; where those meet in coun¬ 
cil who have a right to control its affairs and pre¬ 
scribe what policy of the corporation shall be pur¬ 
sued * * 

On this point also the cases relied on by appellants 
fail to support their contentions. 

In State ex fel. Webber v. Shaw et aL, 103 Ohio State 
Reports 660 (appellants’ brief pp. 21-22), holders of 
3,512 shares of stock of a corporation held a regular 
meeting, and holders of 972 shares attempted to hold 
another meeting, under a statute providing that two 
stockholders might call a meeting “when directors 
are not elected at the annual meeting”. When the 
minoritv meeting was held, that situation did not ex- 
ist because the regular meeting had not been finally 
adjourned. The publication of the minority meeting 
was not in accordance with the statute, it was not held 
at the place named in the corporate regulations, and 
it was not attended bv a sufficient number of shares 
to hold a legal meeting. 

American Primitive Society of Paterson v. Pilling 
et aL, 24 X. J. L. 653, 660 (appellants’ brief pp. 22-23), 
involved meetings of a congregation, not of a stock 
corporation. The pronouncement that the meeting, 
though not so required in express terms, should have 
been held at the “usual place of meeting for religious 
worship” would point by analogy to 65 Whitney Ave¬ 
nue, New Haven, as the appropriate, because usual, 
place of meeting of appellee. 


Hodgson v. Duluth, Huron d Denver R. Co.. 46 
Minn. 454 (appellants’ brief p. 23), held illegal a Meet¬ 
ing held outside the state, when the statute required 
that it be held within the state and the bylaws that it 
be held at a specified place in the state. 

In Noremac , Inc., v. Center Hill Court, Inc., 164 Va. 
151, 165, 168, 178 S. E. 877 (appellants’ brief pp. 23- 
24), the defendant was a non-profit corporation, with 


no capital stock, organized to improve parkways etc. 
in a sub-division; annual assessments were made on 
each lot. Noremac, Inc., became owner of certain 
lots against which assessments had been levied but not 
paid; and in a suit to establish the lien of the asses- 
ments, it asserted that the meetings making them were 
improperly held. The Supreme Court of Appeals of 
Virginia discussed each year’s meeting separately. 
The discussion of the 1928 assessment appears on page 
168 of the decision. In addition to the matters men¬ 
tioned in the quotation in appellant’s brief, the most 
serious defect in that year’s proceedings was the vot¬ 
ing of certain void proxies. 


The last sentence of the quotation (appellants’ brief 
p. 24) is found on page 165 of the decision; it refers 
to action to amend the by-laws to change the date of 
the annual meeting, which action was taken at the ldeet- 
ing of June 28, 1923, the fourth Thursday of jjine, 
when the by-laws then provided for a meeting on j the 
third Thursdav of June. On the alleged invalidity’ of 
the amendment, the court did say, as a part of a sen¬ 
tence : 

4 ‘It is unquestionably true that, where the by-laws 
require annual meetings to be held at a stated time, 
such time must be adhered to as to such meet¬ 


ings, 
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but completed the sentence as follows: 

“but this does not prevent the directors, trustees 
or members from holding special meetings when¬ 
ever the business of the corporation makes it nec¬ 
essary or desirable for them to do so.” 

Further, the court said: 

“In Cook on Corporations, vol. 3 (8th ed.), Sec. 
595, page 2088, it was said: ‘Although the time of 
a meetirig is fixed by charter, nevertheless the 
meeting may be held at a subsequent time and be 
valid . 9 

“In Beardslee v. Johnson, 121 X. Y. 224, 24 
X. E. 3S0, the syllabus is as follows: ‘Provisions 
in statutes and bylaws requiring the election of 
directors of corporations to be held on a specified 
day are regarded as directory; the election, if not 
held on the regular day, may be held at a later 
time, and the directors then chosen, if there be 
no other irregularity or infirmity in their title, 
will be directors de jure.’ ” 

The court found the regular annual meetings for the 
four succeeding years were called in accordance with 
the 1923 amendment to the bylaws, and that 

“thus the regularity of the by-law in question was 
recognized.” 

Appellants gave notice that they would “challenge 
and contest” the action taken at the two stockholders’ 
meetings involved herein, but neither objected to the 
notices of meeting because of the place or the day or 
the hour; both gave notice in advance that they would 
not attend. (R., pp. 115, 116-117; 79, S5-86.) The ac¬ 
tion taken at the stockholders’ meeting was by unani¬ 
mous vote of about sixty-seven per cent of the out- 





standing stock, and at the directors’ meetings jby the 
unanimous vote of a quorum—in the February 9, 1935, 
meeting of a quorum even of the board as therqtofore 
constituted. 

In Crook v. International Trust Company , 32 App. 
D. C. 490, 507, this court said: 

‘‘A member in attendance may vote against a 
proposition, or not at all, at his option, and k T et be 
bound by it if adopted by the votes of others! Ab¬ 
sentees, even, are bound by corporate action if 
within the powers of the meeting, and a quorum 
be present. * * * By becoming a member of a cor¬ 
poration he subjects himself to liability for all cor¬ 
porate action taken in regular course, without his 
presence. ’’ 

2. The meeting was called in conformity with the pro¬ 
visions of the Connecticut statute and the corpora¬ 
tion's by-laws. 


Section 41 of the Corporation Laws of the State of 
Connecticut, set out on pages 24-25 of appellants’ brief, 
is the authority for the procedure followed by Lang- 
rock, majority stockholder, in calling the meeting of 
stockholders of February 9, 1935. A reading of the 
section shows that the italicized phrase refers tb the 
next succeeding words, that “the officers of such cor¬ 
poration shall hold office until others shall be chosjen in 
their stead”, and not to the method of holding a jneet- 


mg. 


The corporation’s by-laws, Art. III., V., providp for 
the holding of an annual meeting of stockholders at 
two o’clock P. M. on a day within thirty days after 
July 31 of each year, the date to be fixed by the lares- 
ident and notice mailed to each stockholder (R., pp. 
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2-4, 134-137); the secretary shall see that notices are 

dulv given in accordance with the by-laws or as re- 

qnired by law (R., p. 7). If an election is not held on 

the designated date the Board of Directors “shall 

cause an election to be held” as soon thereafter as 

conveniently mav be. There is no limitation on the 
* * 

manner in which the directors shall “cause’’ it to be 
held. At such meeting an election of directors mav 
be held “with the same force and effect as at an an¬ 
nual meeting duly called and held” (R. p. 135). 

Appellee contends that appellants both neglected 
and refused to provide for the holding of the annual 
meeting. 

“The allegation in the answer does not disclose 
a mere Omission, for it is ‘neglected and refused’, 
and, of course, there can be no refusal unless with 
knowledge of the opportunity or duty. * * * ‘Re¬ 
fusal’ implies demand, knowledge, or notice.” 

Mutual Life Insurance Co. v. IIill, 178 U. S. 347, 
350, 44 L. ed. 1097. 

“ ‘Neglect or refuse’, as used in a deed provid¬ 
ing that, in case one of the parties should neglect 
or refuse to do certain matters mentioned, a cer¬ 
tain covenant therein should remain in full force, 
means simply shall not perform. The party, not 
having performed the things which he had cove¬ 
nanted to do, has neglected or refused to perform 
them, within the meaning of the covenant.” 

Cherry v. Heming (X. Y.), 1 Code Rep. 31. 

“ ‘Refuses or neglects’, as used in * * * statute 
providing that when a person refuses or neglects 
to make a statement of his personal property, 
* * * to a tax assessor, etc., embraces all cases of 
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refusal, neglect or omission, fraudulent, willful, in¬ 
tentional, or otherwise.” j 

Thompson v. Tinkcom, 15 Minn. 295, 299j 

Tho lgh appellants urge that after thirty davfe from 
July 31, 1934, the president had no further right to fix 
the date of the 1934 annual meeting, yet appellant 
Lewis Saltz, on January 25,1935, through his attorneys 
declined to comply with the request to call an annual 
meeting, because of liis brother’s illness, and stated 
that when his brother recovers he, Lewis Saltz, will en¬ 
tertain a request for such meeting (R., pp. 113-11.4). 

The illness of one stockholder, holding 137 out of 


835 shares of outstanding stock of record, was not a 
valid excuse for refusal to call an annual meeting of 
stockholders. The corporation’s valuable business had 
for over three months been left in the hands of fbrmer 
employees with no arrangement for its continuance, 
and without the protection of a contract of any kind. 
Certainly a corporation is not bound to await the re¬ 
covery of a minority stockholder to hold its meetings 
for election of directors and officers. 

In J. M. Walsh v. State ex rel. Thomas L. Cook et al., 
199 Ala. 123, 74 So. 45, 2 A. L. R. 551, the court quoted 
from 2 Kent Com. 295 as follows: 

44 ‘The sounder and better doctrine is that, 
where the members of a corporation are directed 
to be annually elected, the words are only direc¬ 
tory, and do not take away the power incident to 
the corporation to elect afterwards, when the an¬ 
nual day has, by some means free from design or 
fraud, been passed bv.’ ” 

The opinion in the Walsh case continued: 

“It has been held that provisions in statutes and 
by-laws requiring the election of directors to be 
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liad on a specified day are to be regarded as di¬ 
rectory; that, if the necessary election is not held 
on the specified day, it may be held at a later date 
within a reasonable time thereafter; and that the 

directors thus chosen will be directors de jure. 

* * # 

“We believe it to be in consonance with both the 
letter and the spirit of our statute that, where the 
annual meeting of stockholders is not called or held 
on the date prescribed in the by-laws, it becomes 
the duty of the directors within a reasonable time 
thereafter to call such annual meeting. Especially 
is this true when demand is made on the directors 
for such purpose by a stockholder. When such 
meeting of the stockholders is called and held, it 
becomes the annual meeting thereof, required to be 
held bv the bv-laws and bv the statute.” 

In Chase v. Tuttle et aL, 55 Conn. 455, a notice of a 
special meeting of directors was sent by telegram to 
each director at his home address; two of the five direc¬ 
tors were out of the state, and did not receive the no¬ 
tices. The remaining three at a meeting took certain 
unanimous corporate action. The Court said: 

“Under these circumstances it would seem un¬ 
reasonable to hold that the majority of the whole 
board, being present, could not do a legal act bind¬ 
ing the corporation.” 

In Scanlan v. Snow, 2 App. D. C. 137, the by-laws 
provided for an annual meeting in September, on the 
second Wednesday, and for a board of seven directors 
to be then elected. In 1888 the meeting was not held in 
September, but a meeting purporting to be the annual 
meeting was held November 7 and adjourned to Novem¬ 
ber 13, 1888; the meeting proceeded to reduce the di- 
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rectorate from seven to five members, and to elect offi¬ 
cers. Certain stock transactions were had, and July 
17, 1889, a directors’ meeting, representing sixteen of 
the twenty shares of stock, voted for an assignment of 
certain property. Minority stockholders thereafter at¬ 
tacked the legality of the meetings. The Coiirt said 
(p. 154): 

“ Again, the fact that an annual meeting, re¬ 
quired by the by-laws to be held in September, was 
not then held, and was omitted to be held through 
neglect, forgetfulness or otherwise, does not pre¬ 
clude the holding of such meeting at a later time. 
It is the right and duty of stockholders to maintain 
the corporate organization; and if that righ: is not 
exercised at the precise time specified for its exer¬ 
cise, the omission may be afterwards supplied, and 
the action of the corporators in supplying it is 
valid. * * * [ 

“The by-laws, so far as we have them in tjie rec¬ 
ord, provide, it is true, for the holding of fhe an¬ 
nual meeting, which is the meeting at which officers 
were to be elected, in September. But, as we have 
alreadv stated, the right to hold the meeting and 
to elect officers was not thereby lost; and thb omis¬ 
sion was duly repaired in November. * * * 
“Our conclusion from the whole record of this 
cause is that the transaction which the bill o|‘ com¬ 
plaint seeks to annul has been sanctioned and 
either authorized or ratified by the holders of 
19/20 of the stock of the company; and thatjif the 
proceedings had been entirely regular in eve|rv re¬ 
spect, from the beginning to the end, the fesult 
would not have been different. * * * The act 

itself was one competent to be performed by the 
company in the ordinary way, by the vote of the 
majority of the members, or the majority 6f the 
board of directors; and there is no ground no^v for 
disturbing it.” i 
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Again, appellee contends tlie cases cited by appel¬ 
lants are not in point. 

The statute referred to in Schickler v. Washington 
Brewery Company, 33 App. D. C. 35 (appellants’ brief 
p. 27) was one of Great Britain, known as the British 
Companies Act, which provided by its own terms that 
its requirements as to notice were not applicable to 
corporations organized under it which had made pro¬ 
visions for notice by their own by-laws. 

In State v. Pettinelli, 10 Nev. 141, 145 (appellants’ 
brief p. 27), the president advertised that a meeting of 
stockhoklersi would be held at a designated time and 
place; at that time and place certain stockholders ap¬ 
peared and presented their certificates to the president, 
who was seated at one table: the secretary and several 
other stockholders, at another table in the same room, 
proceeded to hold a meeting without regard to the pres¬ 
ident ’s group, and after a session of two or three min¬ 
utes left the room, claiming to have elected directors 
and officers and to be the corporation. 

In Biggs v. Pol A* County , 51 Oregon 509, (appellants’ 
brief p. 28) the validity of a school tax was questioned 
because the call for the school meeting was not signed 
by the Chairman and the District Clerk. The refer- 
ence to corporate proceedings was mere dictum in the 
course of argument, with no application to the facts 
of the case. 

The minutes of the meeting considered in In re 
Campbell County Hardware Co., 15 Fed. (2d) 78 (ap¬ 
pellants’ brief p. 29), were not verified by the sec¬ 
retary, and seem not to have been carefully kept; it 
was not shown that the meeting was properly called, 
that a quorum was present, that the directors were 
elected by a majority of the stockholders present, nor 
that the president actually presided. 
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Smith v. Dorn, 86 Cal. 73, 30 Pac. 1024 (appellants 9 
brief pp. 29-30), held only that under the statute and 
the company’s by-laws two of its directors coijld not 
assemble its stockholders and convey its property with¬ 
out following the prescribed procedure. 

The meeting attacked in Hill v. Rich Hill Cod\l Min¬ 
ing Company, 119 Mo. 9, 26, 24 S. W. 227, (appellants’ 
brief pp. 30-31), was held by three of the five directors 
of a mining company, with no call issued and no notice 


whatsoever to the other two directors; at that meeting 
the three contracted for the corporation’s purchase of 
certain property in which two of the three were pprson- 
allv interested. Such action was of course held invalid. 

3. Appellee corporation lias never lost its corporate 

existence . 


Appellants claim that the appellee corporation was 
“legislated out of existence” because of the forfeiture 
of its corporate rights and franchises by reason of fail¬ 


ure to tile annual reports. j 

Appellee contends that the matter of forfeiture can¬ 


not be taken advantage of in a collateral proceeding. 
The legality of the existence of the corporation pr its 
right to exercise corporate powers cannot be ques¬ 
tioned collaterally, either by private individuals, by the 
association itself, or by the state, on the ground that 
it has forfeited its charter, either by breach of pn ex¬ 
press condition subsequent or by nonuser or misuser 
of its corporate powers, unless such forfeiture haq been 
adjudged and enforced in a direct proceeding b^ the 
State for that purpose. It is admitted that appellee 
was duly incorporated and organized under the Con¬ 
necticut laws, and the record shows affirmatively that 
it has not been dissolved. (R., pp. 143, 144.) 
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In Ohio National Bank of Washington v. Central 
Construction Com pang, 17 App. D. C. 524, 540, the bank 
claimed the charter of the construction company, a 
West Virginia corporation doing business in Washing¬ 
ton, had been forfeited under the laws of West Vir¬ 
ginia for failure to pay annual license taxes, such non¬ 
payment being a ground of forfeiture in that State, and 
that the company therefore was not entitled to main¬ 
tain the suit. Mr. Justice Morris said (p. 540): 


‘‘But we think this position to be wholly unten¬ 
able. Under the decisions of the courts of West 
Virginia, which may well be taken as a guide in 
this regard, and which are in accord with the gen¬ 
eral tenor of judicial decision on the point, a char¬ 
ter of incorporation is not ipso facto abrogated or 
annulled by failure to pay a license tax, notwith¬ 
standing that the statute may provide that such 
failure shall work a forfeiture. Such failure, of 
course,'will afford ground for a legal proceeding 
to vacate a charter; but it requires a legal pro¬ 
ceeding, by way of quo warranto or other equiva¬ 
lent process, to vacate a charter of incorporation. 
Mere proclamation by an executive officer will not 
accomplish the result. Lumber Companv v. Ward, 
30 W. Va. 32; * # * *. See also U. S. Electric 
Lighting Co. v. Leiter, 19 D. C. 575, and Railroad 
Co. v. Fifth Baptist Church, 137 U. S. 568. * * * 
“And again the appellant here, having dealt 
with the appellee by taking its note and securi¬ 
ties after the date when the alleged forfeiture is 
said to have occurred, is in no position to question 
the corporate capacity of the appellee. Close v. 
Glenwood Cemetery, 107 U. S. 466.” 


In Mackall v. Chesapeake & Ohio Canal Company , 
94 U. S. 308, the Supreme Court said: 

“But we are of opinion that the question of such 
forfeiture could only be established by a direct 
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proceeding on the part of the public authorities, 
and a decision to that effect in a proper tribunal, 
and cannot be made an issue for the first time in 
the trial of this question of private rights between 
the present parties.” 

In Toll Bridge Company v. Connecticut Rivet Com¬ 
pany , 7 Conn. 28, (June 1828) the Court said: 

“Though a corporation may be dissolved, by 
non-user or mis-user, and its franchises lojst, yet 
the default must be .judicially determined in a suit 
instituted for that purpose (cases). So far as this 
Court can enquire, that nothing has been done or 
omitted to impair or destroy the plaintiff^ title 
under the charter, I hold to be extremely clear.” 

The Connecticut court, in The Neiv York Bridgeport 
<& Eastern Railway Company v. Joseph Motil, 81 Conn. 
466, said : 

“The lapse of five years from its incorporation 
without the completion of its railroad, which oc¬ 
curred January 8th, 1896, did not, ipso facto, de¬ 
stroy the corporate existence of the plaintiff. This 
was simply a ground of forfeiture, and it do0s not 
appear that the State has instituted any proceed¬ 
ings to oust it of its franchise. It remains, piere- 
fore, a corporation de jure.” 

See also: 

Spencer v. Champion, 9 Conn. 535; 

Kellogg and another v. The Union Company, 12 
Conn 7; 

National Pahquioque Bank v. First National 
Bank of Bethel, 36 Conn. 323, affirmed 81 |U. S. 
383; 1 


New York & N. E. R. R. Co. v. A. Y. N. H. 
R. Co., 52 Conn. 274. 


SH. 
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In Mason v. Pewdbic Mining Co., 25 Fed. 882, af¬ 
firmed 133 Y. S. 50, the stockholders of a corporation, 
almost a year after its existence had terminated bv ex- 
piration of its charter, held an annual meeting: for elec¬ 
tion of directors and for other purposes, and voted to 
sell its property for $50,000.00. On objection of minor¬ 
ity stockholders, the circuit court provided for an auc¬ 
tion sale bv a special master, and if the bid should not 
be in excess of $50,000. the sale voted by the stock¬ 
holders’ meeting: should be carried into effect. The 
Supreme Court affirmed the order of sale. In its deci¬ 
sion, the Circuit Court said of the corporation: 

“And it retained its corporate organization, act¬ 
ing through directors and officers, elected and ap¬ 
pointed as had been customary, and its stockhold¬ 
ers continued to be such, with all their rights and 
powers.” 


Further, appellants are estopped to deny that ap¬ 
pellee is a corporation, since they have dealt with it as 
such, after December 26, 1933, when the certificate of 
forfeiture was entered, (K., p. 47) and after, to wit, 
May 3, 1935, when they knew of said forfeiture (I\., p. 
132): with such knowledge, they continued, until the 
decree herein of February 27, 1936, (I\., p. 98) to con¬ 
duct appellee’s store, to collect from its funds com¬ 
pensation for their services for so doing, and to hold 
themselves out to the public as operating appellee’s 
business, and claimed to be entitled to a bonus for the 
amount of business done in appellee’s store for periods 
while such forfeiture was unrevoked, and extending be¬ 
yond the expiration of their contract of employment 
(K., p. 43). 
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See: j 

U. S. v. Fields, 27 App. D. C. 433, 445; j 
Ohio National Bank of Washington v. Central 
Construction Co., supra. 

The only cases cited by appellants in support of their 
contention on the point of forfeiture are decisions of 
the courts of California, arising under a statute which 
is materially different from the Connecticut statute 
here involved. (R., pp. 36-39.) When a California 
corporation fails by a certain day and hour to pay its 
license tax its charter is forfeited to the state, all cor¬ 
porate rights are suspended, its existence is at an end 
on proclamation by the Governor, and it cannot act as 
a corporation except in limited instances specified by 
the statute. Each and every person who exercises any 
of the powers of the corporation or transacts any busi¬ 
ness on its behalf is guiltv of a misdemeanor, and sub- 
ject to fine up to $1000. and imprisonment up to 500 
days, or both. Proceedings for winding up the corpo¬ 
rate business mav be taken bv the directors as trustees. 

On pages 32-33 of appellants’ brief, the matter ap¬ 
pearing as a quotation from VanLandingham v. United 
Tuna Packers, 189 Cal. 353, 208 P. 273, is in part a quo¬ 
tation appearing in that case from Bansome-Crummey 
Company v. S-upcrior Court, 188 Cal. 393, 205 P. 446, 
(appellants’ brief pp. 31-32) and the remainder is not 


a quotation but a paraphrase of a paragraph in the 
VanLandingham case regarding the facts of the Ran- 
some-Orummey case. 

In Mary L. Finch, Executrix, v. B. A. Finch, trustee 
etc., 68 Cal. App. 72, 82, 228 P. 553, one Allen Finch in 
1913 executed an undertaking on appeal of a judgment 
against a corporation; judgment was affirmed, and in 
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1918 plaintiff, his executrix, paid it. Meantime in 1916 
the corporation’s charter was forfeited, and defendant, 
a stockholder and its only remaining director, became 
under the statute the trustee to settle its affairs. The 
language quoted in appellants’ brief appears in the 
court’s refusal of defendant’s contention that because 
of the forfeiture there were no stockholders against 
whom the statutory liability on the judgment could be 
enforced. The court differentiated the VanLanding- 
ham case, supra, relied on by defendant, and held that 
those liable as stockholders when the liability was in- 
curred prior to forfeiture retained that position upon 
restoration of the corporation. The sentence, part of 
which, italicized, appears on page 34 of appellants’ 
brief, reads as follows: 

‘‘Upon restoration to corporate existence each 
of the officers who was in office and the respective 
stockholders who owned the stock of the corpora¬ 
tion, prior to the forfeiture of the charter of the 
corporation, resumes each his original status with 
all the rights appertaining thereto, including, as to 
the stockholders, the right on dissolution of the 
corporation to a proportionate division of the as¬ 
sets thereof.” 

It was held the temporary loss of corporate powers for 
failure to pay license tax could not be held to include 
the advantage of freeing the corporation or its stock¬ 
holders from payment of the just debt which accrued 
prior to the forfeiture of the charter. 

Appellants claim, because of the forfeiture, tUe 1935 
elections 1 were illegal, and that appellants are now, 
after the revocation of forfeiture, the proper officers of 
appellee (appellants’ brief, p. 19), and they rely, it ap¬ 
pears, on the italicized part of said quotation from 
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Finch v. Finch, supra, (appellants’ brief p. 34), t|o the 
effect that upon restoration to corporate existence the 
officers in office prior to forfeiture resume their orig¬ 
inal status. The record shows that the Connecticut 
statute set out in the exhibits to appellants’ answer 
herein (R., pp. 36-39) makes it the duty of the presi¬ 
dent and treasurer of each corporation to make,! sign 
and swear to the required annual report; in case of in¬ 
ability of the president, the secretary may sign and 
swear to it. At the time of the defaults herein, appel¬ 
lants were respectively president and secretary of ap¬ 
pellee. Their statement that such reports had there¬ 
tofore been handled through appellee’s New Haven 
office (R., p. 131) does not relieve them as officers of 
their statutory duty in the premises. On the record, 
the application of their argument (appellants’ brief, 
p. 34) as to a case when rights of members of the cor¬ 
poration itself are dependent upon continued corporate 
existence, that 

“a stricter rule should prevail and the members 
at fault for failure to comply with the statute 
should be allowed no rights established retroac- 
tivelv bv a curing of the forfeiture”, 

would seem to deprive them of the very right they so 
strenuously urge as the basis, and the only basis, of 
their continued holding of appellee’s property. 

B. The Meeting of August 31, 1935. 

The facts heretofore set out and the cases cited apply 
in large measure to the meeting of August 31, 1935, as 
well as to that of February 9, 1935. 

See, in particular: Scanlan v. Snow, 2 App. D. C. 
137, supra. 

Considering the cases cited by appellants: 
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Canairo v. Serrao, 11 Haw. 22, (appellants’ brief p. 
35), appears at page 560 in an annotation in 2 A. L. R. 
558, following the case (also appearing supra) of 
J. .1/. Walsh et al. v. State of Alabama ex rel. Thomas 
L. Cool: et al., 199 Ala. 123, 74 So. 45, 2 A. L. R. 551 
(appellants’ brief pp. 35-36). The quotation in appel¬ 
lants’ brief given as from the IValsli case is not from 
the case but from page 558 of the annotation following 
it, and is preceded by a statement of the purposes of 
the note, which includes the following: 

“Cases dealing with adjourned meetings or with 
the validity of a meeting called bv the directors, 
where, through inadvertence or neglect, the regu¬ 
lar meeting was not held at the appointed time, are 
excluded. ’ ’ 

The Ohio statute considered in State of Ohio ex rel. 
Carpenter v. Kreutzer. 100 Ohio State, 246, 126 N. E. 
54, 8 A. Li R. 676, annotation p. 678 (appellants’ brief 
p. 36) provided that regulations for government of cor¬ 
porations should be adopted by the stockholders. The 
first Monday in October had been so adopted as the 
time of meeting, and the court held the directors could 
not by resolution postpone it, but that a meeting held 
on that dav bv the majority of the stockholders was 
legal. 

U. S. ex rel. Edwards v. McKelden, 11 D. C. 170 (ap¬ 
pellants’ brief pp. 36-37), involved meetings of Mutual 
Fire Insurance Company, not a stock corporation; 
members had one vote for each risk insured; tseven 
managers, elected annually, at a meeting advertised for 
two weeksiin two papers, handled its affairs. Notice of 
meeting for election of managers, advertised for only 
ten days, was held not in compliance wdtli the require¬ 
ments. 



CONCLUSION. 


Appellants throughout tlieir brief have endeavored 
to make this case appear to be a personal controversy 
between two approximately equal factions of stockhold¬ 
ers; they state that “one faction seeks to grasp con¬ 
trol of the assets of a corporation lawfully in posses¬ 
sion of another” (brief, p. 38); that there is on the part 
of another stockholder of appellee a “determination to 
oust the appellants without ascertaining whether or not 
his methods were legal” (brief, p. 24); that he “con¬ 
tinued to ignore the by-laws” (brief, p. 38); anti that 
“he was going to supersede appellants in the manage¬ 
ment of the business and did not care what methods he 
used to accomplish his end.” (brief, p. 2G.) The hold¬ 
ing of a meeting while one minority stockholder ^vas ill 
is charged to be “not fair dealing” (brief, p. 26). 

Appellants seem to lose sight of the fact that the cor¬ 
poration itself brought this suit; that they weije em¬ 
ployed, not by another stockholder, but by the corpora¬ 
tion, for five years, with compensation averaging more 
than $5,000.00 each per year, to manage a business with 
a capital investment of $103,500.00 of which appellants 
paid in less than $25,000.00. From the time of the is¬ 
suance of the 250 shares of stock, February 10, 1930, 
less than seven months after incorporation, appellants 
have held by far the minority of appellee’s stock. They 
were given every opportunity to acquire a half interest, 
and, at the end of their employment, to secure all inter¬ 
est, in the stock of appellee, but they failed to carry 
out anv of their agreements to that end. When their 
employment terminated, the corporation did not renew 
it, but appellants retained possession of the business 
and continued to collect their compensation, unt^l the 
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decree herein, more than sixteen months later, with no 
authorization whatsoever from appellee. 

Appellee respectfully submits that it has fully and 
fairly established its right to the relief prayed by it 
and decreed by the court below, and that the decision 
of said court should be affirmed. 

Charles B. McIxxis, 

John E. Laskey, 

Attorneys for Appellee. 



